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UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 02-50185

In the Matter of: SARVMA GANDY, Debt or.

JAMES GANDY, KARTAR GANDY, HARY GANDY LI M TED PARTNERSHI P,

SI GNTECH USA, LTD., KARTAR GANDY LI M TED PARTNERSHI P, and HARY
GANDY, Appel |l ants,

VERSUS

SARVA GANDY, Appel |l ee.

Appeal fromthe United States District Court
For the Western District of Texas

July 22, 2002
Before KING Chief Judge, PARKER, Crcuit Judge, and ELLI SON *,
District Judge

ELLI SON *, District Judge:

This is an appeal froman order denying Appellants’ notion
to conpel arbitration. Specifically, Appellants, Janes Gandy,
Kartar Gandy, Kartar Gandy Limted Partnership, Hary Gandy, and
Hary Gandy Limted Partnership (“Gandys”), seek arbitration of

clains asserted agai nst them by Sarma Gandy, who is currently a
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debtor in possession (“Debtor”) under Chapter 11 of the
Bankruptcy Code. 11 U.S.C. 88 1101 et seq. (2002). The United
States Bankruptcy Court for the Western District of Texas,
holding that it had discretion to refuse to order arbitration of
core bankruptcy matters, denied the Gandys’ notion to conpel
arbitration and to stay the adversary proceedi ng pendi ng
arbitration. The District Court affirnmed. The Gandys now appeal

tothis court. W affirm

Factual and Procedural Hi story

This case evolved froma state court suit brought by the
Debtor, prior to her bankruptcy, challenging the specifics of
asset liquidation of Signtech USA, Limted (“Signtech”).
Signtech was a Texas limted partnership, fornmed in 1993, that
was in the business of nmaking sign conponents and nmaterial s,
printing sign faces and other |arge advertisenents, and
manuf acturing and selling wide-format digital printers used in
printing | arge advertising copy. Wen Signtech was forned,
Debt or acquired a 33% ownership in Signtech as her sole and
separate property. The remaining interest in Signtech was owned
by Kartar Gandy Limted Partnership (“KG&P"), as owned and
controlled by Kartar Gandy, Debtor’s father-in-law, and by Janes

Gandy, Debtor’s brother-in-law. On Cctober 10, 1997, Debtor



entered into a post-marital agreenent whereby Debtor transferred
her 33% interest in Signtech to a newlimted partnership, Hary
Gandy Limted Partnership (“HE&P’). Hary Gandy, Debtor’s
husband, was HG.P' s general partner and 20% owner, and Debtor was
alimted partner and 80% owner. After the 1997 transfer,
Signtech’s ownership interests were distributed anong HGP, Janes
Gandy, KG.P, and Gandy Group, Inc. HGP, Janes Gandy, and KG.P
were the limted partners and 33% owners, while Gandy G oup, |Inc.
was the general partner and 1% owner.

Debtor’s clains center on a series of transactions
surrounding and follow ng the 1997 transfer. Debtor alleges that
Hary Gandy, notivated by the possibility of an inpending divorce
from Debtor, procured the transfer of Debtor’s 33% ownership
interest in Signtech to HA&P in order to secure his control over
Signtech. Debtor argues that this enabled Hary Gandy to conti nue
to conceal from Debtor the real value of her ownership interest.!?
After the transfer to HGP, Hary Gandy al so obtai ned from Debt or
an increase from20%to 20.35% of his ownership interest in HGP.
According to Debtor, Hary Gandy obtai ned the additional interest
to forestall the invocation of a partnership clause permtting
repl acenent of the general partner, with or w thout cause, upon a
vote of 80% of the ownership interests in the partnership.

As Signtech increasingly |lost business and fell in debt, it
began to sell various of its business conponents. After these
asset sales, Signtech’s remaining assets were its building, its
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digital printer manufacturing business, and its accounts
receivable. On April 7, 2000, Janmes Gandy, Hary Gandy (on behal f
of HG.P), and Kartar Gandy (on behalf of KG.P) signed a plan of
liquidation for Signtech and a series of assignnents of
Signtech’s partnership interests in exchange for Signtech’s
assets. Effective as of March 1, 2000, the plan of |iquidation
and the assignnents transferred to HG.P ownership of accounts
recei vable, and to Janes Gandy and KG.P 33% and 62%
respectively, of the remaining assets of Signtech, except for
Signtech’s building.? Debtor, in consultation with Hary Gandy,
had agreed to receive Signtech’s accounts receivable as HGP s
share of the distribution upon |iquidation. Debtor alleges that,
unbeknownst to her, the accounts receivable consisted primarily
of uncoll ectable foreign debts. 1In contrast, on April 3, 2000,
four days before the signing of Signtech’s |liquidation plan,
Janes Gandy began negotiating with one of Signtech’s conpetitors
for the sale of Signtech’s digital printer business. The
conpetitor agreed to purchase the digital printer business for
$30, 000, 000. 00 on April 17, 2000.

Debt or then sued the individual nenbers of the Gandy famly
and the partnerships alleging causes of action for breach of
fiduciary duty, negligence, fraud, constructive trust, and breach
of contract. The Gandys filed a notion to conpel arbitration
based on arbitration clauses in the parties’ partnership
agreenents.® On February 28, 2001, the state court granted the
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nmotion and stayed the |lawsuit. Debtor filed for bankruptcy that
afternoon. The state court suit was subsequently renpoved to the
bankruptcy court as an adversary proceeding. Debtor also filed a
new adversary action in bankruptcy court, and then noved to
consol i date the second adversary with the previously renoved
state action. Wth the Gandys’ consent, the bankruptcy court
al l owed the consolidation of Debtor’s clainms in the two
adversaries into a single conplaint—the Third Anended Conpl ai nt.
The Third Anended Conpl aint included causes of actions to avoid
transfers pursuant to sections 544, 550, and 548 of the
Bankruptcy Code, for civil RICO conspiracy, for insider fraud,
and to establish alter ego clains and require substantive
consolidation. The Gandys filed notions with the bankruptcy
court to conpel arbitration and for stay of the adversary
proceedi ng pending arbitration. The bankruptcy court denied the
nmotions after finding that Debtor’s conplaint essentially sought
avoi dance of fraudulent transfers. The district court affirmed
t he bankruptcy court’s exercise of discretion, holding that
Debt or had rai sed actual core proceedings in her capacity as
debtor in possession. Back in the bankruptcy court, Debtor,
based on allegations that the Gandys had transferred funds
bel onging to Debtor’s estate to foreign “off-shore” trusts after
she sought Chapter 11 protection, successfully obtained a
tenporary restraining order against the Gandys, except for Hary
Gandy and HG.P, prohibiting themfromfurther use of the funds.*
5



The Gandys now tinely appeal to this court the denial of the
nmotion to conpel arbitration and for stay of the adversary

proceedi ng pending arbitration.

Di scussi on

This court’s appellate jurisdiction to review the bankruptcy
court’s refusal to stay an adversary proceedi ng pendi ng
arbitration is founded upon section 16(a)(1)(A) of the Federal
Arbitration Act (the “FAA"), 9 U.S.C. 88 1 et seq. (2002).°
Referring to this subsection, this court in In re National
Gypsum 118 F.3d 1056, 1061 (5th Gr. 1997), stated that “[a]
bankruptcy court’s refusal to stay an adversary proceedi ng
pendi ng arbitration, though interlocutory in nature, is
nevert hel ess appeal abl e because of section 16 of the Federal
Arbitration Act.” See also Hays & Co. v. Merrill Lynch , Pierce,
Fenner & Smth, Inc., 885 F.2d 1149, 1151-52 (3d G r. 1989)
(holding that 9 U S.C. 8§ 16(a) establishes rule of imedi ate
appeal ability with respect to orders denying notions to conpel
and to stay arbitration). Thus, under 9 U S.C. 8§ 16(a)(1) (A and
Nati onal Gypsum this court has jurisdiction to hear the appeal
fromthe order of the bankruptcy court refusing to stay Debtor’s
adversary proceedi ng pending arbitration.

On appeal, the Gandys argue that the district court erred in

refusing to conpel Debtor to arbitrate this case under the



arbitration clauses of the partnership agreenents for Signtech
and HG.P. \Whether a bankruptcy court has discretion to deny a
nmotion to stay a bankruptcy proceeding pending arbitration is a
question of law that we review de novo. National Gypsum 118
F.3d at 1064. W also review de novo | egal determ nations of
whet her an adversary proceeding in bankruptcy court is “core”
under 28 U. S.C. 8 157(b). Id. at 1062. |If we find that the
bankruptcy court had discretion to assess whether arbitration
woul d be consistent with the Bankruptcy Code, the exercise of
that discretion is reviewable only for abuse. See In re United
States Lines, Inc., 197 F.3d 631, 640-41 (2d Gr. 1999).

The Gandys contend that Debtor, as a party to the Signtech
and HG.P partnershi p agreenents, had agreed to be bound by the
arbitration clauses that appear in identical formin the two
agreenents. The Gandys contend that the FAA enbodies a strong
federal policy in favor of arbitration and, therefore, conpels
the arbitration of this case. The Gandys argue that Debtor, in
an effort to avoid arbitration, has “w ndow dressed” her state
law clainms and artfully repled them as bankruptcy clains. The
Gandys further argue that, even if Debtor could bring her
“Bankrupt cy Code-based” clains, they lack nerit. The bankruptcy
and district courts considered and rejected these argunents. The
bankruptcy court found, and the district court affirned, that

Debtor’ s adversary proceedi ng rai sed actual core bankruptcy



i ssues including, inter alia, issues of avoidance of fraudul ent
transfers.

The Gandys’ argunent that the decision of the bankruptcy
court contravenes the FAA and the terns of the partnership
agreenents requires this court to reconcile two inportant federal
statutes: the Federal Arbitration Act and the Bankruptcy Code.
The FAA provides that arbitration agreenents “shall be valid,
irrevocabl e, and enforceabl e, save upon such grounds as exist at
law or in equity for the revocation of any contract.” 9 U S. C 8§
2. The FAA directs courts rigorously to enforce agreenents to
arbitrate, even if a party opposing arbitration is asserting a
statutory claim Shearson/ Anerican Express, Inc. v. MMahon, 482
U S 220, 226-27, 107 S.Ct. 2332, 96 L.Ed 2d 185 (1987). A court
must stay its proceedings if it is satisfied that an issue before
it is arbitrable under the agreenent. 9 U S.C. 8§ 3; id. at 226,
107 S.Ct. at 2337. This statutory directive, however, my be
overridden by a contrary congressi onal conmmand. MMhon, 482
U S at 226, 107 S.C. at 2337. A party wishing to defeat
application of the FAA bears the burden of denonstrating “that
Congress intended to preclude a waiver of judicial renmedies for
the statutory rights at issue.” 1d. at 227, 107 S. Q. at 2237

Wiile it is generally accepted that a bankruptcy court has
no discretion to refuse to conpel the arbitration of matters not

i nvol vi ng “core” bankruptcy proceedi ngs under 28 U S.C. 8§ 157(b),



this court has held that a bankruptcy court nmay decline to stay a
proceedi ng whose underlying nature derives exclusively fromthe
provi sions of the Bankruptcy Code. National Gypsum 118 F.3d at
1067. In National Gypsum this court cited with approval the
Third Grcuit’s conclusion in Hays that bankruptcy courts
generally do not have discretion to decline to stay proceedi ngs

i nvol ving non-core matters. 1d. at 1066 (stating that Hays nakes
“em nent sense” and is “universally accepted’” with respect to
debt or-derivative, non-core matters).® A bankruptcy court does
possess discretion, however, to refuse to enforce an otherw se
applicable arbitration agreenent when the underlying nature of a
proceedi ng derives exclusively fromthe provisions of the
Bankruptcy Code and the arbitration of the proceeding conflicts
wth the purpose of the Code. 1d. at 1067 (noting McMahon, 482
U S at 226-27, 107 S.C. at 2337-38).

We reasoned in National Gypsumthat, “at |east where the
cause of action at issue is not derivative fromthe debtor’s pre-
petition |l egal or equitable rights but rather is derived entirely
fromfederal rights conferred by the Bankruptcy Code,” a
bankruptcy court retains “significant discretion” to refuse to
stay the adversary proceedi ng and conpel arbitration. 118 F.3d
at 1069. Such discretion permts the bankruptcy court to assess
whet her arbitration woul d be consistent with the purpose of the

Code, “including the goal of centralized resolution of purely



bankruptcy issues, the need to protect creditors and reorgani zing
debtors from pieceneal litigation, and the undi sputed power of a
bankruptcy court to enforce its own orders.” Id. W are
persuaded that this reasoning governs the disputed issues in this
case, and that bankruptcy court rather than arbitration is the
appropriate forum

Debt or advances three causes of action that derive entirely
fromthe federal rights conferred by the Bankruptcy Code. As a
debtor in possession, she seeks to exercise a trustee’s “strong
arn powers under section 544 of Title 11 to avoid any transfer
that an unsecured creditor could have avoi ded under applicable
state law. 11 U . S.C. 8§ 544(b). Debtor also seeks relief under
section 548 to avoid any fraudul ent transfer of an interest of
the debtor that was nade within one year of the filing of her
bankruptcy petition. 11 U S.C. 8§ 548. Accordingly, she also
clainms the renedi es avail abl e under section 550 to recover such
transferred property or interest, or the value thereof, fromthe
transferees or their successors. 11 U S. C § 550(a). Al of
these clains to avoid or recover pre-bankruptcy transfers are
“core proceedings” arising under Title 11, pursuant to 28 U S. C
8§ 157. These clains are created by the Bankruptcy Code and are
not —eut si de of bankruptcy—available to Debtor. See In re Wod,
825 F.2d 90, 97 (5th Gr. 1987) (stating that “a proceeding is

core under section 157 if it invokes a substantive right provided
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by title 11 or if it is a proceeding that, by its nature, could
arise only in the context of a bankruptcy case”); see, e.g.,

Hays, 885 F.2d at 1155 (“C ains asserted by the trustee under
section 544(b) are not derivative of the bankrupt. They are
creditor clains that the Code authorizes the trustee to assert on
their behalf.”); see, e.g., Inre Hamlton Taft & Co., 176 B.R
895, 902 n. 4 (Bankr. N.D. Cal. 1995) (noting that section 548 of
t he Bankruptcy Code creates a federal cause of action for
recovery of a fraudul ent conveyance).

The Gandys’ argunents to the contrary rely on Trefny v. Bear
Stearns Securities Corp., 243 B.R 300 (Bankr. S.D. Tex. 1999).
In Trefny, a trustee appointed to oversee the liquidation of a
debt or - brokerage firm brought an adversary proceedi ng agai nst a
securities firmthat served as the debtor’s clearing broker. The
trustee all eged causes of action under Texas state |aw, federal
civil causes of action based on violations of crimnal statutes,
and the Bankruptcy Code. |d. at 306. The district court found
that the trustee was bound by the arbitrati on agreenent between
the debtor and the clearing broker and between the debtor’s
custoners and the clearing broker to arbitrate the state-|aw
clainms and the clains based on federal crimnal statutes. |d. at
320. Wth respect to the bankruptcy clains, the district court
found that the trustee did not assert a turnover claimof the

debtor’s liquidated or undisputed funds under 11 U S.C. 8§ 542,
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nor properly plead a fraudulent transfer claimunder 11 U S. C. 8§
548. Id. at 320, 322. The district court reversed the
bankruptcy court’s order denying the clearing broker’s request
for a stay pending arbitration.

The reliance by the Gandys on Trefny’ s analysis of the
general avoiding powers of a trustee is msplaced. In Trefny,
the trustee had not pleaded a proper section 548 cl ai m because he
did not allege a transfer of “an interest of the debtor in
property” when he sought to avoid transfers of property of the
debtor’s custonmers. 243 B.R at 322. The district court
concluded that the trustee was essentially pursuing tort clains
of fraud and seeking to recover noney or securities |ost because
of the alleged fraud. Id.

In this case, conversely, Debtor is seeking to avoid
transfers of her own ownership interests in Signtech or HGP that
she made beginning in October 10, 1997. Assumng the facts to be
wel | pleaded and wi thout evaluating the nerits of any claim we
note that the potential avoidance of such transfers is governed
by section 544(b), subject to the four-year limtations period
for Texas fraudul ent transfer actions,’ and by section 550.

Debt or al so seeks to avoid transfers made upon the |iquidation of
Signtech, a transaction nmade within one year before the
conmencenent of Debtor’s bankruptcy case,® for which section 548

is also available.® Through these causes of action provided by
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t he Bankruptcy Code, Debtor, as a debtor in possession in Chapter
11, is exercising the trustee’s “strong arni powers pursuant to
11 U.S.C § 1107(a).' Unlike the situation in Trefny, the
transactions alleged to be fraudulent in this case are not
subject to the sane kind of attack by Debtor outside of
bankruptcy. Therefore, assumng the facts to be well pleaded,
Debt or asserts bankruptcy causes of actions under sections 544,
548 and 550 that are in essence created by the Bankruptcy Code
for the benefit of creditors of the estate. See National Gypsum
118 F. 3d at 1068 (citing with approval In re Statewi de Realty
Co., 159 B.R 719, 722 (Bankr. D.N. J. 1993) (interpreting Hays
and di stingui shing between actions derived fromthe debtor and
actions created by the Bankruptcy Code)). In this circunstance,
“the inportance of the federal bankruptcy forum provided by the
Code is at its zenith.” Id.

Wil e sone of Debtor’s remaining clainms do involve her pre-
petition |l egal or equitable rights, the bankruptcy causes of
action predom nate. The heart of Debtor’s conplaint concerns the
avoi dance of fraudulent transfers and inplicates non-bankruptcy
contractual and tort issues “in only the nost peripheral manner.”
Nati onal Gypsum 118 F.3d at 1067. Once Debtor sought the relief
af forded by Chapter 11 of the Bankruptcy Code, she becane a
debtor in possession vested with certain statutory rights that

enpower her “by virtue of the Bankruptcy Code to deal with [her]
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contracts and property in a manner [she] could not have enpl oyed
absent the bankruptcy filing.” NUL. RB. v. Bildisco & Bildisco,
465 U. S. 513, 528, 104 S.C. 1188, 1197, 79 L.Ed 2d 482 (1984).
Appel l ants’ own argunents reinforce the primcy of Debtor’s
bankruptcy causes of action. Appellants contend that, even if
Debtor got far less than her fair share from Singtech and HLGP,
she is without renedy because she was represented by counsel and
ei ther knew or should have known how to protect her interests.
Since Debtor failed so badly in |ooking out for herself,
Appel l ants seemto argue, she is now wi thout redress. This m ght
well be a correct analysis of Debtor’s prospects for recovery on
the causes of action she pled in state court: breach of fiduciary
duty, negligence, fraud, constructive trust and breach of
contract. But Debtor’s m stakes, m sjudgnents, or failings—er
t hose of her counsel —mtter little if at all in causes of action
brought under 11 U. S.C. 88 544, 548 or 550. Because clains nmade
pursuant to these sections are creditor-based, the m sconduct of
the debtor is hardly a conplete defense. |ndeed, the Bankruptcy
Code’ s creditor-based causes of action, including those
incorporated fromstate |aw, are often grounded in serious
al l egations of m sconduct by the debtor. See, e.g., Inre
Pancake, 106 F.3d 1242 (5th Gr. 1997); In re Haber G| Co.,
Inc., 12 F.3d 426 (5th Cr. 1994); In re Hayden, 248 B.R 519

(Bankr. N.D. Tex. 2000). Thus, the adjudication of Debtor’s
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bankruptcy rights is separate and unrelated to Debtor’s pre-
petition legal or equitable rights. See National Gypsum 118
F.3d at 1068.

That Debtor’s bankruptcy causes of action predon nate does
not, however, end the analysis. Even when a cause of action is
derived entirely fromthe federal rights conferred by the
Bankruptcy Code, the bankruptcy court has discretion to deny
enforcenent of the arbitration clause only when enforcenent would
conflict with the purpose or provisions of the Code. National
Gypsum 118 F.3d at 1069. On this point, Trefny is also of no
help to the Gandys. Since the trustee in Trefny had not asserted
a turnover claimunder section 542 that precluded arbitration,
nor pleaded a fraudulent transfer clai munder section 548, the
district court concluded that the trustee’'s clains did not
i nvol ve i nportant bankruptcy policies. 243 B.R at 325.
Therefore, under the dictates of National Gypsum the trustee had
failed to show that arbitration of his clains would inplicate or
conflict with the bankruptcy law or policies. |d. 324-25.

In this case, not only are Debtor’s clains derived fromthe
Bankruptcy Code, their resolution inplicates natters central to
t he purposes and policies of the Bankruptcy Code. W note,
first, that Debtor’s clains against the Gandys appear to
represent very nearly the entirety of Debtor’s bankruptcy estate.

Secondly, this dispute intimately inplicates a central
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pur pose of the Bankruptcy Code: the expeditious and equitable
distribution of the assets of Debtor’s estate. According to
Debt or’ s pl eadi ngs and uncontroverted argunents before this
court, Kartar Gandy and Janes Gandy have transferred funds that
are the proceeds of transfers that are the subject of Debtor’s
adversary proceeding to foreign “off-shore” grantor trusts.?!
Letters fromthese foreign trustees claimthat they will not
honor the jurisdiction of United States courts and wll not
execute judicial orders requiring the return of the contested
funds to the bankruptcy court’s jurisdiction. The bankruptcy
court has entered a tenporary restraining order prohibiting the
Gandys, except for Hary Gandy and HG.P, from further use of the
funds pending an on-going prelimnary injunction hearing. 1In
view of this devel opnent, the expertise and power of a bankruptcy
court, including service of process, conpul sory jurisdiction and
contenpt, and ancillary jurisdiction with respect to possible
foreign proceedings, see 11 U S.C. § 304, seem decidedly
preferable to that of even the nost experienced arbitrator. The
bankruptcy court and the district court acting as one unit have
exclusive jurisdiction over all of the property, “wherever
| ocated,” of the Debtor, and of property of her estate. 28
U S.C. § 1334(e).

Third, one party, Hary Gandy, already has filed a proof of

claimas a lien holder on the Debtor’s interest in Signtech.
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This court has held that filing a proof of claimunder bankruptcy
| aw “i nvokes the special rules of bankruptcy concerning
objections to the claim estimation of the claimfor allowance
pur poses, and the rights of the claimant to vote on the proposed
distribution.” Wod, 825 F.2d at 97. In this sense, “a claim
filed against the estate is a core proceedi ng because it could
arise only in the context of bankruptcy.” 1d. Although only one
of the appellants has filed a proof of claim the peculiar powers
of the bankruptcy court have been invoked. The “nature of the
state proceedi ng [becones] different fromthe nature of the
proceeding followng the filing of a proof of claim” Id.

Fourth, Debtor has al so asserted clains for substantive
consolidation of the assets and liabilities of certain nomnally
distinct entities. Wile we recognize that substantive
consolidation is an extrene and unusual renmedy!? and intimte no
view on the nerits of Debtor’s clainms, we note that substantive
consolidation is a renedy available to a bankruptcy court that
may be out of reach in arbitration.

Although it is technically possible that the Debtor’s case
be divided and sone clains be sent to arbitration, see, e.g.,
Hays, 885 F.3d at 1154-55, this approach here woul d be of
di sservice to the parties and defeat the purposes of the
Bankruptcy Code. See generally Mette H Kurth, Comment, An

Unst oppabl e Mandate and an | movabl e Policy: The Arbitration Act
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and the Bankruptcy Code Collide, 43 U CL.A L. Rev. 999, 1034
(1996) (recommending that judicial discretion be exercised to
bring about the nost efficient resolution of a case). Parallel
proceedi ngs woul d be wasteful and inefficient, and potentially
could yield different results and subject parties to di chotonous
obligations. See National Gypsum 118 F.3d at 1069 n. 21
(stating that efficiency concerns nay be legiti mte
considerations in the bankruptcy context, where efficient
resolution of clains and conservation of the bankruptcy estate
assets are integral purposes of the Bankruptcy Code). Wile
consi deration of bifurcated proceedi ngs has been found not to be
substanti al enough to override the federal policy favoring
arbitration with respect to derivative, non-core nmatters, see,
e.g., Hays, 885 F.2d at 1158-59, this concern, in the context of
causes of action derived fromthe Bankruptcy Code, could present
the type of conflict with the purposes and provisions of the
Bankruptcy Code that nay override the FAA's statutory directive
of enforcenent of arbitration agreenents. See National Gypsum
118 F. 3d at 1068 (alluding to McMahon, 482 U. S. at 226-27).
Moreover, as already noted, Appellants’ proffered defenses to
Debtor’s causes of action suggest strongly that the non-
bankrupt cy causes of action are inconsequential relative to the
bankruptcy causes of action. See id. (stating that where a core

proceedi ng i nvol ves adj udi cati on of federal bankruptcy rights
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whol Iy divorced frominherited pre-petition state | aw clains, the
i nportance of the federal bankruptcy forumis at its zenith).
Sonme of the purposes of the Code we nentioned in National
Gypsum as potentially conflicting with the Arbitration Act
i nclude the goal of centralized resolution of purely bankruptcy
i ssues, the need to protect creditors and reorgani zi ng debtors
frompieceneal litigation, and the undi sputed power of a
bankruptcy court to enforce its own orders. 118 F.3d at 10609.
In this Debtor’s case, each of these concerns is tangible and
justifies the federal bankruptcy forum provi ded by the Code. !
Accordingly, we find that the bankruptcy court possessed
discretion to refuse enforcenent of the arbitration provision in
the Signtech and HG.P partnership agreenents, and that the
bankruptcy court did not abuse its discretion in denying, and the
district did not err in affirmng the denial of, the notions to

conpel arbitration and for stay pending arbitration.

AFFI RVED.
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* District Judge of the Southern District of Texas, sitting by
desi gnation

1. Debtor alleges that a | ater rescission agreenent, executed by
Debt or and Hary Gandy, reconveyed to her all of her 33%interest in
Signtech. Debtor clains that she, not HGP, was the owner of 33%
of Signtech when it liquidated in March of 2000. The Gandys
di spute any such rescission and maintain that HGP owned 33% of
Signtech at its |iquidation. I rrespective of whether Debtor or
HG.P owned 33% of Signtech, Debtor’s pleadings allege sufficient
facts, for instance, those related to the 1997 transfer or, in the
alternative, the transfer of Debtor’s ownership interest in HGP
to rai se avoi dance causes of action in the bankruptcy proceedi ng.

2. Eventually, KGP took Signtech’s building in exchange for
i ncreasi ng Janes Gandy’s ownership in the other assets to 49%

3. The partnership agreenents for Signtech and HG.P contain this
identical broad arbitration clause:

The Parties agree that any controversy or claimarising
out of or relating to this Agreenent, or any dispute
arising out of the interpretation or application of this
Agreenment, which the parties hereto are unable to
resol ve, shal | be finally resolved and settled
exclusively by arbitration in San Antoni o, Texas[,] by a
single arbitrator wunder the Anmerican Arbitration
Association’s Coomercial Arbitration Rules thenin effect
and in accordance with the substantive | aws of the State
of Texas. The parties each recognize and consent to the
jurisdiction over each of themby the courts of the State
of Texas. The award of the arbitrator shall be final and
bi ndi ng upon t he parti es and non-appeal abl e, and j udgnent
may be entered upon such award by any court of conpetent
jurisdiction.

See Signtech Partnership Agreenent section 14.15; HGP
Part nershi p Agreenent section 14.16.

4. This restraining order is continued through and until concl usion
of an on-going prelimnary injunction hearing.

5. 9 US C 8§ 16(a)(1)(A) provides:

“(a) An appeal may be taken from —
(1) an order —
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(A) refusing a stay of any action under section 3
of this title;

6. In Hays, the Third G rcuit reasoned that clains derivative of
t he debtor are not excused fromthe cl ear congressi onal and Suprene
Court mandate that parties to an arbitration agreenent nust be
bound by it unless the party opposing arbitration can show that
“the text, legislative history, or purpose of the Bankruptcy Code
conflicts with the enforcenent of the arbitration clause.” 885
F.2d at 1156. See In re Crysen/ Montenay Energy Co., 226 F.3d 160
(2nd G r. 2000) (noting the general acceptance of Hays’'s hol ding
that district courts nust stay non-core proceedings in favor of
arbitration); see also In re Gurga, 176 B.R 196, 197 (B.A P. 9th
Cr. 1994) (holding that a bankruptcy court nust enforce an
agreenent to arbitrate a claimthat is non-core).

7. Debtor filed for bankruptcy on February 28, 2001. Her earliest
avoi dance claimrel ates back to Cctober of 1997. She, therefore,
has brought her claims within the four-year statute of limtations
for Texas fraudul ent transfer actions. See TeEx. Bus. & Com CODE ANN.
8 24.005; Tex. Qv. Prac. & REM CopE ANN. 8 16. 004.

8. The Gandys signed the Signtech liquidation plan on April 7,
2000, but nmade it effective as of March 1, 2000. Signtech’s
liquidation occurred within one year prior to Debtor filing her
bankruptcy petition on February 28, 2001.

9. The Gandys argue that Debtor, as a mnority partner of Signtech
and HG.P, cannot chall enge the transfers made by Signtech upon its
liquidation. Regardless of whether Debtor directly or indirectly
t hrough HG.P owned an interest in Signtech, the Gandys argue that
Debtor’s limted partner status neans that she has no interest in
specific partnership property under section 7.01 of the Texas
Revised Limted Partnership Act. Wile the Gandys have correctly
quoted the nature of partnership interests involved, this section
does not prevent renedies for a distribution that a partner is
entitled to receive. Section 6.06 of the Revised Limted
Part nershi p Act provides that:

Subj ect to Sections 6.07 [prohibition and liability for
excessive distributions] and 8.05 [priorities in
di sposition of assets] of this Act, at the tine that a
partner becones entitled to receive a distribution, with
respect to the distribution, that partner has the status
of and is entitled to all renedies available to a
creditor of the imted partnership.
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Section 6.06 nakes Debtor, a partner, into a quasi-creditor of the
partnership for a distribution that she is entitled to receive.
See TeEx. Rev. LIMTED PARTNERSH P ACT § 6.06, Source and Commentary
(2001). As such, Debtor’s estate is a creditor vested with the
sane rights and renedies as any creditor. Debtor’'s estate, then,
is a creditor for the purpose of raising a fraudulent transfer
cause of action under 11 US. C. 8§ 548 with respect to the
distribution of Signtech’s assets uponits |iquidation. Appellants
have, in a post-argunent subm ssion, contended that Signtech was in
t he process of “wi nding up” and that the rights of limted partners
woul d be governed by section 8.05 rather than section 6.06. The
record does not contain sufficient evidence for this court to
conclude that Signtech was being wound up. Section 8.01 equates
w nding up with dissolution. Signtech appears sinply to have been
in the process of liquidating sone of its assets. See Appellants’
Br. at 6 (“Prior tothe liquidation of its assets in 2000 . . ..").
Mor eover, Appellants do not cite any authority for the proposition
that a Iinlted partner could not becone a creditor if she did not
recei ve what was due her in a w nding up.

10. The right of the trustee to commence an avoi dance action is
extended to a debtor in possession pursuant to 11 U. S.C. § 1107(a),
whi ch gives the debtor in possession “all of the rights . . . and
powers” of a trustee. See 5 L. KING CoLLI ER ON BANKRUPTCY § 544. 02 at
544-4 n. 1, § 548.01[1] at 548-7 (15th ed. rev. 2002).

11. Debtor filed her Fourth Amended Conpl aint subsequent to the
di scovery of this conduct.

12. See Eastgroup Properties v. Southern Mtel Ass’'n, Ltd., 935
F.2d 245, 248 (11th Cr. 1991) (stating that courts have noted that
substanti al consolidation be “used sparingly”).

13. Additionally, we note that if, as happens with many nulti-party
di sputes involving a debtor in possession, a global settlenent
agreenent anong the parties is reached, the nmatter woul d be before
t he bankruptcy court anyway under Bankruptcy Rule 9019.
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