UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-50132

IN THE MATTER OF: PRESCRI PTI ON HOVE HEALTH CARE, | NC.,

Debt or .
UNI TED STATES OF AMERI CA, Internal Revenue Service,
Appel | ant,
vVer sus
PRESCRI PTI ON HOVE HEALTH CARE, | NC.,
Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

Decenber 30, 2002
Before DAVIS, BARKSDALE, and DENNI'S, Crcuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

The Internal Revenue Service contests the district court’s
affirmng a bankruptcy court’s confirmation of a debtor’s plan of
reorgani zati on. The principal issue is whether the bankruptcy
court had jurisdiction to enjoin the IRS from under 26 U S.C 8§
6672, assessing and collecting taxes froma non-debtor officer of

the debtor corporation. | NJUNCTI ON VACATED, REMANDED



| .

Debtor Prescription Honme Health Care, Inc., based in San
Ant oni o, Texas, is a provider of honme health services. Edward Z
Pena is Prescription’s president and sol e owner.

I n August 2000, Prescription filed a petition under Chapter 11
of the Bankruptcy Code. The IRS was, by far, Prescription’s chief
creditor; Prescription owed approxi mately $600, 000 i n unpai d t axes,
interest, and penalties. In fact, the IRS inpending collection
efforts notivated the filing by Prescription.

The IRS claim included: (1) a wpriority claim of
approxi mat el y $470, 000, consisting of (a) unenpl oynent and payrol |
taxes that Prescription, as an enployer, was required to pay, and
(b) approximately $250,000 in “trust fund” taxes (inconme and
payroll taxes that Prescription had withheld fromits enpl oyees'
wages during all of 1999 and three quarters of 2000, but had fail ed
to remt to the IRS); and (2) a general unsecured claim of
approxi mat el y $140, 000 for penalties that had accrued on the taxes
t hrough the date of the bankruptcy petition.

Regardi ng the “trust fund” portion, Internal Revenue Code 88
3102 and 3402 (26 U.S.C. 88 3102 and 3402) require enployers to
w thhold federal incone and payroll taxes from their enployees’
wages. These withheld taxes nust be remtted to the IRS on a
quarterly basis, 26 U S.C. 88 3102(b), 3403; and, while in the

possessi on of the enployer, they are considered a “special fund in



trust for the United States”, 26 U S. C § 7501. As stated,
Prescription failed to remt approximtely $250, 000.
In addition to Prescription’s trust fund liability, Pena, as
a “responsible person”, was personally |iable, pursuant to 26
US C 8 6672. It is undisputed that both Prescription and Pena
were |liable for the unpaid trust fund taxes.
Section 6672(a) states:

Any person required to collect, truthfully

account for, and pay over any tax inposed by

this title who willfully fails to [do so], or

willfully attenpts in any manner to evade or

defeat any such tax or the paynent thereof,

shall, in addition to other penalties provided

by law, be liable to a penalty equal to the

anount of the tax evaded, or not collected, or

not accounted for and paid over.
26 U.S.C. § 6672(a) (enphasis added). This provision, designed to
deter msuse of trust funds by corporate officers, see, e.g.,
United States v. Sotelo, 436 U. S. 268, 277 n.10 (1978), is a neans
of ensuring the tax is paid, e.g., Newsone v. United States, 431
F.2d 742, 745 (5th Cr.), cert. denied, 411 U. S. 986 (1973). Such
“responsi bl e persons” liability is separate and distinct fromthat
i nposed on the enployer, and the IRSis not required to exhaust its
remedi es agai nst the delinquent enpl oyer before seeking to protect
t he revenue through a § 6672 assessnent. E.g., Hornsby v. Internal
Revenue Service, 588 F.2d 952, 954 (5th GCr. 1979).

Prescription filed a plan of reorgani zation in January 2001

and an anended plan that April. The latter provided: Pena would



retain his interest in the debtor upon receipt by Prescription of
funds equal to the professional fees incurred by Prescription as of
the confirmation date; the priority portion of the IRS clai mwould
be paid in full in equal quarterly installnents over a six-year
period; and the general unsecured claimwould be paid by pro rata
distributions from an “unsecured clains fund” over a ten-year
period, so that the IRS would receive paynents equal to
approxi mately 47 percent of the general unsecured portion of the
claim

The plan further provided: all paynents nade toward the
priority claim would be applied to the trust fund portion unti
that liability had been paid in full; and, upon plan-confirmation,
all creditors would be enjoined fromany act to collect fromthe
debtor’ s “managenent and enpl oyees” any portion of a clai magai nst
the debtor, as long as it conplied with the plan.

It isthe IRS policy not to assess the § 6672 penalty agai nst
a responsi ble person as long as the debtor is conpliant with the
terms of its “bankruptcy paynent plan”, wunless statute of
limtations concerns are present. 1 Admnistration, Internal
Revenue Manual (CCH) 8§ 1.2.1.1.5.14(6), at 3003. The limtations
period for assessing the § 6672 liability against Pena wll expire
in April 2003 (three years after Prescription filed its enpl oynent
tax returns). See Lauckner v. United States, 68 F.3d 69 (3d Gr.

1995) . Therefore, if Prescription were to conply with its plan



until then, the period for assessing the penalty agai nst Pena woul d
expire while the injunction remained in effect. |In other words, if
the debtor made its paynents until the end of the limtations
period, but defaulted thereafter, and the trust fund taxes had not
been paid in full, the IRS could be barred from naking an
assessnent agai nst Pena. (The Governnent concedes that there is a
strong argunent that the period should be tolled and that this
court could do so.)

The I RS objected, on a nunber of grounds, to confirmation of
Prescription’s proposed plan. It contended, inter alia: (1) a
bankruptcy court could order plan paynents to be first applied to
the trust fund portion of atax liability only upon a show ng that
such an all ocati on was necessary for an effective reorganization,
and Prescription had not nade that show ng; (2) the bankruptcy
court |acked jurisdiction to enjoin an assessnent against a non-
debtor third party; and (3) the proposed injunction for the § 6672
assessnent violated the Anti-Injunction Act, 26 U S.C. § 7421(a).

At the confirmation hearing, Pena was asked why, for an
effective reorgani zation, it was necessary to designate all plan
paynments to the trust fund portion and to enjoin all collection
against him He responded: to nake reorganization successful, he
woul d have to devote his tinme to the debtor’s operations; and “it’s
very difficult to do that when ... | realize | can be assessed

[ $250, 000] ”. When asked whet her the | ack of these provisions would



interfere with his performance on behalf of the debtor, he
answer ed:

It’s a dark cloud hanging over ne and | just

had — it’s very distracting to realize that
being a single parent of two, an 11- and 13-
year - ol d, both girls, it’s a lot of

responsibility on ny shoulders to nake sure

that | amsuccessful in paying back the |.R S.

and wi thout, you know, being able to get into

t he housi ng market.
On cross-exam nation, Pena confirnmed that the reason Prescription
want ed pl an paynents first applied to the trust fund liability was
because of the “dark cloud” that would be “hangi ng over [Pena’ s]
head” .

At the conclusion of the hearing, the IRS objections were
overrul ed. The bankruptcy judge noted his approval of paynents
being first applied to the trust fund liability: “[Tlhat’s an
incentive on the part of the debtor to nake sure that the debtor,
in fact, perforns for as |long as possible”, because “to the extent
t he debtor does perform then there’'s a positive benefit, not only
for the debtor, but also for M. Pena”. The bankruptcy judge
determ ned that, to both prevent the plan’s undoing and ensure the
IRS would be paid, it was appropriate to enjoin the 8§ 6672
assessnent. He reasoned the plan would prevent Pena from being
“thromm out of this business”, because if he “has the |I.R S
chasing hi maround for the rest of his life, he certainly won't be

starting anot her one of these busi nesses” and “woul d never generate

the kind of revenue ... necessary to pay [the |IRS]”



In June 2001, the bankruptcy court confirmed Prescription’s
anended plan, with Pena being permtted to retain his interest in
Prescription for a paynent of $15,000. Through what the bankruptcy
court ternmed a “conditional injunction”, “necessary for the
successful reorganization of Prescription”, the IRS was enjoi ned
from taking any action under 8§ 6672 to assess or collect any
federal enploynent tax liability fromPena as a responsi bl e party,
so long as Prescription remained current on its paynents (8 6672
i njunction).

The I RS appealed to district court. In Decenber 2001, that
court affirnmed the bankruptcy court’s order, holding, inter alia:
(1) the debtor offered sufficient evidence (through Pena’'s
testinony) to show the designation of plan paynents to trust fund
liability was necessary for a successful reorganization; and (2)
the Anti-Injunction Act does not prevent the bankruptcy court from
tenporarily nodifying the IRS ability to collect from a
responsible person, if that is necessary to the successful
reorgani zati on of the debtor, because the bankruptcy court, using
its broad discretionary powers under 11 US C. 8§ 105, had
jurisdiction to enter the tenporary injunction as a proceeding
related to the bankruptcy proceeding.

The district court based its holding in part on United States

v. Energy Resources Co., Inc., 495 U S. 545 (1990), stating:

Al t hough not directly on point, the Suprene
Court’s decision in Energy Resources suggests
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that the bankruptcy court has broad powers to
tenporarily nodify the IRSs ability to
collect from a responsible person if the
nmodi fication is necessary to the successfu

reorgani zati on of the debtor. An effort by
the IRS to collect $600,000 from Pena woul d
nmost |ikely jeopardize the success of the

reorgani zati on plan. The injunction, however,
does not permanently enjoin the |IRS from
collecting the taxes. The injunction operates
only as long as the debtor nmakes tinely
paynments, and as such, does not violate the
Anti-1lnjunction Act...

United States v. Prescription Honme Health Care, Inc., No. SA-01-CA-
811-EP, Slip op. at 5 (WD. Tex. Dec. 13, 2001) (enphasis added).
.

The I RS mai ntains: the bankruptcy court |acked jurisdiction
over Pena’s 8 6672 liability; and, in the alternative, the Anti-
| njunction Act prohibits the 8 6672 injunction. (Because we hold
jurisdiction was | acking, we do not reach the Anti-Injunction Act
i ssue.) Wiether the bankruptcy court can so enjoin the IRSis a
question of | aw, reviewed de novo. In re Bass, 171 F.3d 1016, 1021
(5th Gr. 1999) (“The hol ding of a bankruptcy court (or a district
court hearing an appeal from the bankruptcy court) that it has
jurisdiction is a | egal determ nation which we review de novo.”).

Concerning the |IRS contention that the bankruptcy court
| acks jurisdiction over a non-debtor’s tax liability, Prescription

responds that the court had jurisdiction over Pena s 8§ 6672

liability because it is a proceeding “related to” Prescription's



reorgani zation. As discussed bel ow, such “related to” | anguage is
found in 28 U S.C. 8§ 1334(b).

Under 28 U.S.C. 8 157 (b)(2)(L), jurisdiction is granted
bankruptcy courts to confirmcChapter 11 reorgani zation plans; it is
undi sputed that the bankruptcy court had jurisdiction over
Prescription's reorgani zation. On the other hand, bankruptcy
courts are not courts of general jurisdiction and do not have
jurisdiction over an action between non-debtors (such as the § 6672
action between the IRS and Pena), unless that action is “related
to” the bankruptcy. The above-referenced 8 1334(b) provides:

Notwi t hstanding any Act of Congress that
confers exclusive jurisdiction on a court or
courts other than the district courts, the
district courts shall have original but not
excl usi ve jurisdiction of al | civil
proceedi ngs arising under title 11, or arising
in or related to cases under title 11
(Enphasi s added.)

“Rel ated to” jurisdiction has been defined quite broadly. The
usual test is whether the outcone of a proceedi ng coul d concei vably
have any effect on the estate being adm nistered in bankruptcy.
Cel otex Corp. v. Edwards, 514 U S. 300, 308 (1993). It is well-
established that, to be “related to” a bankruptcy, it is not
necessary for the proceeding to be against the debtor or the

debtor's property. | d. Nevert hel ess, “a bankruptcy court’s

‘related to’ jurisdiction cannot be imtless”. Id.



Notwi thstanding the broad nature of the “related to
jurisdiction, Congress, cognizant of the Governnent’'s need to
assess and col l ect taxes wth mnimal interference, has [imted the
jurisdiction of the courts to review tax matters. See, e.g., Bob
Jones University v. Sinon, 416 U. S. 725, 736-37 (1974) (discussing
Anti-Injunction Act); Enochs v. WIIlians Packi ng & Navi gati on Co.,
370 U.S. 1, 7 (1962) (sane). Cenerally, judicial review in tax
cases is limted to review of deficiencies in the Tax Court and
refund suits in the district courts and Cains Court. See United
States v. Joe Graham Post No. 119, Anerican Legion, 340 F.2d 474,
476-77 (5th Gr. 1965). See al so Bob Jones University, 416 U. S. at
736-37; Enochs, 370 U.S. at 7. Wil e Congress has granted sonewhat
broader jurisdiction to courts in the bankruptcy context, it has
done so to all ow bankruptcy courts to deal with the tax liabilities
of the debtor and the estate.

For instance, 8 505(a)(1) of the Bankruptcy Code (11 U. S.C. 8§
505(a) (1)) provides: “[T]he court may determ ne the anount or
legality of any tax, fine, or penalty relating to a tax ... whether
or not previously assessed, whether or not paid, and whether or not
contested before and adjudicated by a judicial or adm nistrative

tribunal.... Wil e this provision speaks of “any tax”, it grants
jurisdictionto determne the tax liabilities of the debtor and t he
estate, not those of third parties (as Prescription concedes).

See, e.g., Inre Brandt-Airlex Corp., 843 F.2d 90 (2d. Cr. 1988).

10



Accordingly, & 505(b) states that a trustee “may request a
determ nation of any unpaid liability of the estate for any tax
incurred during the admnistration of the case”; 8 505(c) states:
“Not wi t hst andi ng [the automatic stay provi sion], after
determnation by a court of a tax wunder this section, the
governnental unit charged with responsibility for collection of
such tax may assess such tax against the estate, the debtor, or a
successor to the debtor, as the case nmay be, subject to any
ot herwi se applicable law . (Enphasis added.)

Prescription seens to contend (and t he bankruptcy and di stri ct
courts apparently accepted) that the bankruptcy court had “rel ated
to” jurisdiction over Pena’'s 8 6672 tax liability because, as the
district court stated, assessnent against Pena would “nost |ikely
j eopardi ze the success of the reorgani zation plan”. W disagree.

First, it is well established that a nore specific statute
controls over a nore general one. E. g., Bulova Watch Co. v. United
States, 365 U. S. 753, 758 (1961). Thus, the general “related to”
jurisdiction of 8 1334(b) does not circunvent the specific grant of
jurisdiction to the bankruptcy court to determne tax liabilities.
Under Prescription’s reading of “related to” jurisdiction, all tax
matters coul d be adj udi cated by the bankruptcy court if they could
concei vably affect the debtor’s estate. Such a reading would
render superfluous 8 505's grant of jurisdiction to determ ne the

tax liabilities of the debtor or the estate.
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Moreover, even if the 8 6672 assessnent woul d j eopardi ze the
success of the plan, this cannot be sufficient to confer “related
to” jurisdiction. As the IRS points out, the theory that a
bankruptcy court has jurisdiction to enjoin any activity that
threatens the debtor’s reorgani zation prospects would permt the
bankruptcy court to intervene in a wide variety of third-party
di sput es. For exanple, the bankruptcy court would have
jurisdiction over any action (however personal) against key
corporate enployees, if they were willing to state that their
nmoral e, concentration, or personal credit would be adversely
af fected by that action.

Sister circuits that have addressed directly whether
bankruptcy courts have jurisdiction over the tax liabilities of
non-debt ors have held they do not. The Eleventh Circuit, in United
States v. Huckabee Auto Co., 783 F.2d 1546 (11th Cr. 1986),
rejected an injunction designed to prevent a 8 6672 assessnent
agai nst the debtor’s corporate officers. There, as here, the
bankruptcy court based its injunction on a finding that paynment of
t he penalty woul d adversely affect the reorgani zation; that finding
was based on testinony by the responsi bl e persons.

The district court reversed the bankruptcy court. In
affirmng, the Eleventh Crcuit held that bankruptcy courts have no
jurisdiction over tax liabilities of non-debtors, even if they have

sone role in the debtor corporation or if the 8 6672 assessnent
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m ght have sone adverse affect on the reorganization. 1d. at 1549
(“[t]he jurisdiction of the bankruptcy courts ... does not
extend to the separate liabilities of taxpayers who are not debtors

[I]t is therefore irrelevant that the penalty, if assessed
w Il adversely affect the corporate debtor’s reorganization”).

Li kewi se, Prescription’s “related to” position was squarely
rejected by the Third Crcuit in Quattrone Accountants, Inc. V.
RS, 895 F.2d 921 (3d. Cr. 1990), which held that the broad
definition of 8 1334 “related to” jurisdiction cannot be used in
relation to a Chapter 11 reorgani zation to extend the bankruptcy
court’s jurisdiction over a non-debtor’s 8 6672 liability. The
Third Crcuit noted that the “responsi ble person” liability of the
corporation’s part owner and principal officer was “entirely
separate and distinct fromthe debtor’s liability to the IRS" and
concluded that the officer’s 8§ 6672 liability was not “related to”
the corporation’s bankruptcy within the neaning of 8 1334(b). Id.
at 926- 27. Al though it recognized that if the non-debtor were
assessed and paid the 8 6672 liability, the anount the debtor owed
the | RS woul d decrease, it reasoned that this did not constitute a
“concei vable effect” on the estate, given the contingent nature of
the paynent and the joint and several nature of the debt. Id.

Finally, in a non-8 6672 context, the Second Circuit, inlnre
Brandt-Airflex Corp., held that § 505(a) “does not confer

bankruptcy court jurisdiction over non-debtors”. 843 F.2d at 96
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(“8 505(a) was certainly not intended to all ow bankruptcy courts to
determne the validity of literally any tax, no nmatter who owes
it”) (enmphasis in original). That case addressed the liability of
a payroll financier for a debtor’s wthholding taxes under 26
U S. C 8§ 3505; the bankruptcy court “did not have the jurisdiction
to determne the 8 3505 liability of” the financier, because he was
“a non-debtor”. Id.

In the light of these adverse hol dings, Prescription asserts
t hat Energy Resources, which post-dates Huckabee Auto, Quattrone,
and Brandt-Airflex, controls. As explained supra, the district
court relied upon Energy Resources, “although [noting it is] not
directly on point”.

Energy Resources recognized the broad equitable powers
accorded bankruptcy courts under 11 U. S.C. 88 105(a) and 1123(b) (6)
(then (b)(5)). Section 105(a) provides: “The court may issue any
order, process, or judgnent that is necessary or appropriate to
carry out the provisions of this title”. Section 1123(b)(6) grants
bankruptcy courts authority to approve reorganization plans
including “any ... appropriate provision not inconsistent with the
applicable provisions of this title”. See also 11 U S.C. § 1129.

Energy Resources stated: “These statutory directives are
consistent with the traditional understanding that bankruptcy
courts, as courts of equity, have broad authority to nodify

creditor-debtor relationships”. 495 U. S. at 549. It held that the
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bankruptcy court’s equitable powers included sufficient authority
to approve a Chapter 11 reorganization plan that required plan
paynments by the debtor to the IRS to be first allocated to the
trust fund portion of the IRS claim where necessary to ensure the
success of the plan. | d. As noted, the district court, in
determ ning that the bankruptcy court had “related to” jurisdiction
to enter the injunction, based its holding primarily on the broad
equi table powers of 11 U S . C. 8§ 105, as interpreted in Energy
Resour ces.

Energy Resources, however, addressed only the allocation of
paynments in a reorgani zation plan, specifically whether they could
be first allocated to trust fund liability (an issue the IRS rai sed
before the bankruptcy and district courts but has elected not to
appeal ). Energy Resources did not discuss a bankruptcy court’s
jurisdiction over non-debtor tax liabilities. Nothing in Energy
Resour ces suggests that bankruptcy courts have jurisdiction to
determine the tax liabilities of non-debtors.

As in Huckabee Auto, Quattrone, and Brandt-Airflex, Pena is
not a debtor in the bankruptcy proceeding. (In fact, he has not
i ntervened or even sought to intervene in this proceeding.) The
bankruptcy court | acked jurisdiction over his 8 6672 tax liability.

In the alternative, Prescription urges that, even if the
bankruptcy court did not have jurisdiction to determ ne Pena’s tax

l[tability, the 8 6672 injunction is nonetheless valid because it
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does not determne such liability. The thrust of this assertion
seens to be that, because the injunction is tenporary and
conditional (with the IRS retaining the right to enploy 8 6672
agai nst Pena should Prescription fail to nmake its paynents), the
injunction may postpone, but does not determne, Pena s tax
liability.

We disagree. As the Eleventh Circuit noted in Huckabee Auto,
8§ 6672 liability is tax liability, “assessed and collected in the
sanme nmanner as taxes”. 783 F.2d at 1549 (quoting 26 U S.C 8§
6671(a)). By enjoining the IRS fromenpl oying 8§ 6672 agai nst Pena,
t he bankruptcy court effectively determ ned that Pena could not be
held liable for the 8 6672 taxes. That Pena could again becone
subject to such Iliability at sonme point in the future, if
Prescription defaults, does not alter the fact that, in essence,
the bankruptcy court held Pena’s current 8§ 6672 liability to be
zero. Moreover, the contention that the injunction is tenporary
and conditional (and thus will not necessarily determ ne Pena’ s tax
liability) does not alter that the bankruptcy court, by entering
the injunction, exceeded its jurisdiction by adjudicating Pena' s
tax liability at all.

For the foregoing reasons, the 8§ 6672 injunction is VACATED

and this case is REMANDED to the district court for remand to the

16



bankruptcy court for such further proceedi ngs, consistent wwth this

opi ni on, as may be necessary.

| NJUNCTI ON VACATED, REMANDED
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