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GARWOOD, Circuit Judge:

Plaintiffs |saiah Russell Jones (Jones), Robert Sparks Jr.
(Sparks), and Herman Parks Jr. (Parks) filed this |lawsuit Cctober
4, 2002, against defendant Alcoa, Inc. (Alcoa), a Pennsylvania
corporation, alleging that Al coa discrimnated agai nst themon the
basis of race, in violation of 42 U.S.C. § 1981, by assigning them
to work in areas of Alcoa’s M| am County, Texas, plant where they

wer e exposed to dangerous anounts of asbestos dust. The district



court granted Alcoa’s Rule 12(b)(6) notion to dism ss, finding that
the plaintiffs’ clains were tine barred. W agree with the
district court, and for the reasons set forth below, we affirm

| . Background

The plaintiffs, all African-Anericans and citizens of Texas,
began working at Alcoa’ s Rockdale plant in MI|am County, Texas,
bet ween 1953 and 1970. According to the plaintiffs, beginning in
the early 1950s and continuing until 1970, Alcoa intentionally
di scri m nat ed agai nst them and ot her African-Anerican enpl oyees by
assigning themto work exclusively in the potlining departnent, the
rod room and the carbon plant, areas of Alcoa s Rockdal e pl ant
where enployees were regularly exposed to large quantities of
asbest os dust. In addition, the plaintiffs alleged that Al coa
engaged in other racially discrimnatory acts, including denying
them access to dining and restroom facilities reserved for white
enpl oyees, denying themtransfers out of the three above-nentioned
departnents of the plant, and refusing to pronote themto higher-
payi ng or supervisory positions.

Recently, all three of the plaintiffs have begun to devel op
lung disorders, disorders that they attribute to exposure to
asbestos dust while assigned to the rod room carbon plant, and
potlining departnent at the Rockdale plant. The plaintiffs’ suit

was filed in state court in MI|am County, Texas, to recover for

! The plaintiffs concede that any conpl ai ned of
di scrimnation had ended by 1970.
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their injuries, and Alcoa renoved the suit to the district court
bel ow on the basis of diversity and federal question jurisdiction.?
Ther eupon, Al coa noved to dismss the plaintiffs’ conplaint under
Federal Rule of Cvil Procedure 12(b)(6), arguing that the
plaintiffs’ section 1981 clai mwas barred by the two-year statute
of limtations provided under Texas l|law for personal injury
actions. See Tex. Qv. Prac. & REM CobE ANN. 8§ 16. 003 (Vernon 2002).
The district court, applying the discovery rul e and concl udi ng t hat
the plaintiffs’ cause of action did not arise until they becane
aware of their lung disorders, initially disagreed and deni ed the
def endant’ s noti on. Upon reconsi deration, however, the district
court found that the plaintiffs’ clai mwas governed by the Suprene
Court’s decision in Delaware State College v. Ricks, 101 S.Ct. 498
(1980), that the discovery rule, therefore, did not operate to tol
the statute of limtations, and that the plaintiffs’ section 1981
claimwas, in fact, tine-barred. The court granted the defendant’s
motion to dismss and the plaintiffs now appeal .
1.

W review de novo a district court’s grant of a notion to

dismss for failure to state a claim see Copel and v. Wasserstein,

Perella & Co., Inc., 278 F. 3d 472, 488 (5th Cr, 2002), taking the

2 Although the plaintiffs’ theory of recovery in their
original conplaint was sonewhat unclear, their anmended conplaints
reflect that the plaintiffs pursued recovery for racial
di scrimnation under 42 U S.C. § 1981.
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actual allegations of the conplaint as true, and resolving "“any
anbiguities or doubts regarding the sufficiency of the claimin
favor of the plaintiff.” Fernandez-Mntes v. Allied Pilots Ass’n,
987 F.2d 278, 284 (1993). However, “conclusory allegations or
| egal conclusions masquerading as factual conclusions wll not
suffice to prevent a notion to dismss.” 1d. See also Taylor v.
Books A MIlion, 296 F.3d 376, 378 (5th Gr. 2002).

As a threshold matter, we note that the discrimnatory acts
conpl ai ned of |ong antedate the 1991 anendnents to section 1981.
It is therefore highly doubtful that the plaintiffs even present a
cl ai m cogni zabl e under the then extant version of section 1981.
The plaintiffs’ allegations appear to challenge discrimnatory
terms and conditions of their enploynent with Al coa. Under
Patterson v. MLean Credit Union, 109 S. C. 2363 (1989), however,
the pre-Novenber 1991 version of section 1981 relevant to the
plaintiffs’ conplaint “covers only conduct at theinitial formation
of the contract and conduct which inpairs the right to enforce
contract obligations through |egal process,” not conduct that
occurs after contract formation and that affects only the benefits,
privileges, ternms, and conditions of enploynent. See Felton v.
Poll es, 315 F. 3d 470, 483 (5th Gr. 2002). Al though section 1981
has since been anended to “‘legislatively reverse[ ]’ Patterson,”
we have repeatedly held that that “anmendnent ‘is not to be given

retroactive effect.”” 1d. at 484 (quoting Nat’'l Ass’'n of CGov't



Enpl oyees, 40 F.3d 698, 713 (5th Cir. 1994)).3

The plaintiffs do allege in their conplaint that their
assignnent to the pot lining departnent, the carbon plant, and the
rod roomwas a termrequired in the formation of their contract
with Al coa, and therefore actionable under section 1981. And, it
is true that this court, for purposes of a notion to dismss, wll
general |y accept the “pl eader’s description of what happened to him
al ong wi th any concl usi ons that can reasonably be drawn therefrom?”
S5A CHARLES ALAN WRI GHT & ARTHUR M LLER, FEDERAL PRACTI CE AND PROCEDURE § 1357
(2d ed. 1990). The plaintiffs’ allegation, however, is devoid of
detail, let alone any factual basis to support the concl usion that
assignnment to the three areas in question was, in fact, a term
inplied in the plaintiffs’ initial enploynent contract and not a
subsequent termor condition of enploynent at the Rockdal e plant.
Even for purposes of a notion to di sm ss however we need not accept

such conclusory statenents,* particularly where they concern the

3 The well-settled rule in this circuit that the 1991
amendnents to § 1981 are not to be given retroactive effect
forecloses the plaintiffs’ argunent, advanced in their second
anended conplaint and in their brief, that the pre-1991 version
of § 1981 prohibited not only discrimnation in formation of
enpl oynent contracts, but also in the terns and conditions of
enpl oynent contracts, and that the 1991 anendnents, rather than
overturning Patterson, nerely clarified the original intent of 8§
1981. See Nat’'|l Ass’'n of Gov’'t Enpl oyees, 40 F.3d at 713.

4 See Tuchman v. DSC Conmunications Corp., 14 F.3d 1061
1067 (5th Gr. 1994) (accepting as true, for the purposes of a
Rul e 12(b)(6) dism ssal, well-pleaded factual allegations, but
rejecting “conclusory allegations or unwarranted deductions of
fact.”); Associated Builders v. Al abama Power Co., 505 F.2d 97,
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|l egal effect of an allegation® or involve a question of |aw
normal ly reserved for the court, such as the interpretation of an
inplied termin an enpl oynment contract.® Mbreover, the plaintiffs’
efforts, discussed below, to define their injury as the
di scrimnatory exposure to asbestos and the denial of pronotions
out of certain departnents tends to undermne the claimthat the
chal | enged discrimnation occurred only in connection wth the
formation of their enploynent contracts as required by Patterson.
There is a substantial question, therefore, whether, even apart
from the limtations issue, the plaintiffs allege a claim

cogni zabl e under section 1981.7 See, e.g., Felton, 315 F.3d at

100 (5th Cr. 1974) (sane). See also, e.g., Quidry v. Bank of
LaPl ace, 954 F.2d 278, 281 (5th Gr. 1992); Taylor at 378.

°> See 5A CHARLES ALAN WRI GHT & ARTHUR M LLER, FEDERAL PRACTI CE AND
PROCEDURE 8§ 1357 (2d ed. 1990) (“[T]he court wll not accept
conclusory all egati ons concerning the |legal effect of the events
plaintiff has set out if these allegations do not reasonably
follow fromhis description of what happened, or if these
all egations are contradicted by the description itself.”).

6 See M ssissippi Power Co. v. NLRB, 284 F.3d 605, 619 n. 39
(5th Gr. 2002) (noting that whether a contract is anbi guous and
the interpretation of unanbi guous contracts are questions of
law); Lee v. Hunt, 631 F.2d 1171, 1180 (5th Gr. 1980) (sane
under Texas | aw).

" W note also that any claimof either discrimnatory
assi gnnent or exposure is open to potentially serious chall enge
on the nerits. Summary judgnent evidence submtted by Al coa
indicates that white, as well as African-Anerican workers at the
Rockdal e pl ant were exposed to asbestos. |In fact, Alcoa’'s
summary judgnent evidence indicates that of 600 white enpl oyees,
264 were also initially assigned to work in one of the three
areas in question, the rod room carbon plant, or potlining
departnent; of 161 bl ack enpl oyees, 80 were initially assigned to
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484-485 (holding that a claim of racial harassnment, based on
conduct occurring prior to the 21 Novenber 1991 anendnents, i s not
acti onabl e under section 1981). Neverthel ess, because we hol d t hat
the plaintiffs’ claimis tinme-barred, we need not resol ve whet her
Al coa’s discrimnatory assignnent of the plaintiffs to the areas of
the plant in question was a terminplicit inthe formation of their
contracts and therefore actionabl e under section 1981, or whether
that di scrimnatory assi gnnent and subsequent asbest os exposure was
merely a condition of enploynent not actionabl e under the pre-1991
version of section 1981.
L1,

Assum ng, arguendo, that the plaintiffs have alleged a claim
cogni zabl e under section 1981, our review focuses on the district
court’s conclusion that the plaintiffs’ claimfalls outside the
relevant limtations period.

Federal civil rights actions brought under 42 U S. C. § 1981,
whi ch | acks an express statute of limtations, are governed by the

nost cl osely anal ogous Iimtations period provided under state | aw.

one of the same three areas. Alcoa s evidence does not, of
course, establish the respective tenure, in these departnents, of
white and bl ack enpl oyees who were initially assigned to the
areas in question. It mght well not, therefore, suffice to
rebut conpletely any charge of discrimnatory exposure that m ght
be cogni zabl e under the anended § 1981. Alcoa’ s unrebutted

evi dence does, however, at the |east reveal potential serious
problenms with any claimthat African-Anmerican enpl oyees were
initially assigned in disproportionate nunbers, as part of the
formation of their contracts, to the rod room carbon plant, and
potlini ng departnents.



Johnson v. Railway Express Agency, Inc., 95 S. . 1716, 1721
(1975); White v. United Parcel Service, 692 F.2d 1, 2 (5th Grr.
1982). Thus, where a section 1981 claimis brought in Texas, the
two-year statute of limtations for personal injury actions in
Texas controls. See Byers v. Dallas Mdirning News, Inc., 209 F.3d
419, 424 (5th Cr. 2000); Price v. Digital Equip. Corp., 846 F.2d
1026, 1028 (5th G r. 1988).

The parties agree that a section 1981 claim nust be brought
not later than two years after the cause of action accrues. Their
di spute, rather, concerns the date on which the plaintiffs’ claim
agai nst Al coa accrued. The determ nation of that dateis, in turn,
a question of federal law. See Perez v. Laredo Junior Coll ege, 706
F.2d 731, 733 (5th Gr. 1983) (“Although state |aw governs the
substantive limtation period, federal |aw determ nes when a civil
rights action accrues and, therefore, when the statute of
limtations begins to run.”). Thus, we have held that “[t]he
limtations period for [section] 1981 . : : enpl oynent
discrimnation cases commences when the plaintiff knows or
reasonabl y shoul d know that the [chal |l enged] discrimnatory act has
occurred.” MWIlians v. Escanbia County Sch. Bd., 658 F.2d 326,
330 (5th Gir. 1981).

Determ ning the crucial issue of when the plaintiffs knew, or
reasonably should have known that Alcoa was engaged in

i nperm ssible racial discrimnation so as to give rise to a cause



of action wunder section 1981, requires this court first to
“Identify precisely” the exact “unlawful enploynment practice of
which [the plaintiffs] conplain[ ].” See Delaware State Col | ege,
101 S.Ct. 498, 503 (1980); Perez, 706 F.2d at 733. Two conpeting
definitions of the relevant discrimnatory act, or unlaw ul
enpl oynent practice, have been suggested by the parties: (1) the
discrimnatory denial of pronotions and assignnent of African-
Ameri can workers to three specific areas of Alcoa’s Rockdal e Pl ant;
and (2) the discrimnatory exposure of African-Anmerican workers to
asbest os dust. The plaintiffs advance the latter definition,
mai ntaining that because Alcoa’ s discrimnatory act was the
exposure of its African-Anerican enpl oyees to asbestos, they could
not have been aware of Alcoa’s discrimnation until they began to
experience the harnful physical effects of asbestos exposure, and
that the statute of limtations was accordingly toll ed.

We cannot, however, accept the plaintiffs’ definition of the
relevant discrimnatory act, for the reason that the plaintiffs’
definition, the latter and narrower of the two above-proposed
definitions, is necessarily enbraced by the forner. Any
di scrimnatory exposure of the plaintiffs to asbestos necessarily
followed from any prior discrimnatory assignnent of African-
Anmerican workers to the rod room carbon plant, and potlining
departnents. There is little question that the greater physical

harmto the plaintiffs arising fromsuch discrimnatory assi gnnent



was the resulting exposure to asbestos dust and to the risk of
asbestos-rel ated disease, nor is there any question that had the
plaintiffs sinply pursued a claimfor personal injury, they could
probably not be charged with know edge of that actual exposure
until they discovered its consequences upon falling ill. See,
e.g., Uie v. Thonpson, 69 S.C. 1018 (1949) (holding that an
enpl oyee exposed to a toxic substance is injured for purposes of
the personal injury statute of limtations when the effects of the
exposure nmanifest thenselves). It remains, however, that the
injury of asbestos exposure was occasioned only by a prior injury
al so cogni zable under section 1981, nanely, Alcoa s racially
di scrimnatory assignnent of its African-Anerican workers to the
three departnents in question. The plaintiffs’ claim therefore,
clearly inplicates the rule of Delaware State Coll ege v. Ricks, 101
S.Ct. 498, 504 (1980) (holding that the limtations period for
enpl oynent di scrimnation clains begins torun fromthe date of the
unfavorabl e enploynent decision). The proper focus of the
limtations inquiry, therefore, nust be on the tine of that prior
discrimnatory act, and “not wupon the tinme at which the

consequences of [that act] becane nost painful.” Delaware State

Coll ege, 101 S.Ct. at 504.%

8We further observe that the focus on the racially
discrimnatory act is appropriate because this is a suit for
raci al discrimnation under 8§ 1981, not an ordinary personal
injury suit. W further note in this connection that plaintiffs
dropped their gross negligence claimafter Alcoa s first notion
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Having identified the rel evant discrimnatory act, it remains
for us to determne the point at which the plaintiffs can be
charged w th know edge of that act. “[A]n enpl oyee’ s clai maccrues
at the nonent the enpl oyee believes (or has reason to believe) that
he is the victim of discrimnation.” Ramrez v. City of San
Antonio, 312 F.3d 178, 182 (5th Cr. 2002); see also Blunberg v.
HCA Mgmt. Co., Inc., 848 F.2d 642, 645 (5th Cir. 1988) (“The
[ period of prescription] begins when facts that would support a
cause of action are or should be apparent.”).

Plaintiffs’ anmended conpl ai nt never alleges or even renotely

suggests that plaintiffs were not during their Al coa enploynent

to dismss which asserted that such claimwuld be barred by the
excl usi ve renedy provisions of the Texas Wrkers’ Conpensation
Act, it being undisputed that plaintiffs were Al coa enpl oyees
conplaining of injuries sustained in the course and scope of
their enploynent, and that Al coa was a subscriber under the Texas
Wor kers Conpensation Act. Hence had this been a personal injury
suit it would be precluded by the exclusive renedy provision of
the Texas Wrkers Conpensation Act. Tex. Lab. Code § 408. 001.
See, e.g., Hoffman v. Trinity Industries, 979 S.W2d 88, 89 (Tex.
App. Beaunont 1998, pet. dismd by agr.).

Those simlarly situated to plaintiffs would not, however,
be without a renmedy, for Wrkers Conpensation benefits would be
avail abl e provided they filed a claimw thin one year from when
t hey knew or shoul d have known that the occupati onal di sease was
related to their enploynent. See Tex. Lab. Code 8§ 409. 003:

“An enpl oyee or a person acting on the enpl oyee’s

behal f shall file with the conm ssion a claimfor

conpensation for an injury not |ater than one year

after the date on which:

(1) the injury occurred; or

(2) if the injury is an occupational disease,
t he enpl oyee knew or shoul d have known t hat
the di sease was related to the enpl oyee’s
enpl oynent . ”
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(and | ong before 1980) fully aware both of the discrimnation being
practiced against them and of its obvious effects (apart from
asbestos). A statute of limtations may support dism ssal under
Rule 12(b)(6) where it is evident fromthe plaintiff’s pleadings
that the action is barred and the pleadings fail to raise sone
basis for tolling or the |like. See Taylor, 296 F. 3d at 378-79; see
al so Kansa Rei nsurance v. Congressional Mrtg. Corp., 20 F. 3d 1362,
1366-70 (5th Gr. 1994) (dismssing, under Rule 12(b)(6), a claim
as tinme barred where the claim was clearly filed after the
applicable statute of [imtations had run and where it was evi dent
from the pleadings that the plaintiff was not entitled to the
benefit of the discovery rule); Cross v. Lucius, 713 F.2d 153, 156
(5th Cr. 1983); see al so 5A CHARLES ALAN WRI GHT & ARTHUR M LLER, FEDERAL
PrRACTI CE AND PROCEDURE 8§ 1357 (2d ed. 1990). Indeed it is apparent
fromthe anended conplaint that the plaintiffs then did have such

awareness.® That is also consistent with the position taken by

°See, e.g., the followi ng portions of the amended conpl aint:
“9. The nanmed Plaintiffs are of the African-Anerican,
or Negro race and were enployed and worked primarily in
only three departnents: the pot |lining departnent, the
carbon plant, and the rod roomat Alcoa s facility in
Rockdal e, Texas.

10. Al of the enployees in these departnents fromthe
1950s, when the plant opened, until the early 1970s
were of the Negro race except the supervisors or the
second cl assnen, i.e. crane operators, etc.

11. As Negro enpl oyees, they were not allowed to use
restroomand dining facilities utilized by the white
enpl oyees, nor were they allowed advancenent to ot her

hi gher paying jobs in the other departnents, rather,
they were required to continue to work in the pot

12



plaintiffs in the district court.?

Plaintiffs could certainly have pursued a section 1981 claim
decades earlier. Nor would Patterson have necessarily barred such
aclaim It is the plaintiffs, after all, who characterize their
assi gnnent to the carbon plant and potlining departnent as conduct
that occurred in the formation of their contracts. Because we
conclude that the relevant unlawful enploynent practice nust be

defined as the plaintiffs’ discrimnatory assignnent to, and deni al

l'ining, the carbon plant and the rod room departnents.
Al coa utilized this enploynent practice in its other
simlar facilities throughout the southern portion of
the United States.

16: 'Throughout this period of tine, with the exception
not ed above, Al coa enployed only enpl oyees of the Negro
race in these departnents.”

I'n an affidavit attached to the plaintiffs’ response to
Al coa’s notion for sunmmary judgnent, a forner enployee at the
Rockdal e pl ant stated that

“the Negro enpl oyees, were required to use separate

restroomfacilities as well as lunch roomfacilities.

This separate use of facilities did not change until

the early 1970s. Also black enpl oyees, even though

qualified and with seniority, were not allowed to

advance to supervisory or ‘white’ jobs in these

departnents, nor were we allowed to advance to certain

j obs above the ‘red line’ which was a color line nor to

j obs out of these departnents.”
Simlarly, the testinony of Jones and Parks on deposition
reflects that there were positions at the plant that African-
Americans were not permtted to hold and that if they applied for
coul d expect to be fired, that any pronotions for African-
Anmericans in the potlining and carbon areas were understood to be
tenporary until the position could be filled by a white, that
African- Aneri can enpl oyees could not eat in the plant cafeteria
and that the plant had separate restroons and showers for bl ack
and white enpl oyees. Sone of this testinony was cited in one of
plaintiffs’ briefs bel ow

13



of pronotions from the rod room carbon plant, and potlining
departnents, and because the plaintiffs were admttedly aware of
that practice | ong ago, we nust al so conclude that, under Del aware
State College v. Ricks, the plaintiffs’ section 1981 acti on agai nst
Al coa is barred by the two-year statute of limtations.

We are not unm ndful, however, of the possibility that the
plaintiffs, though armed with the know edge of Alcoa's racially
di scrim natory conduct, m ght have nevert hel ess concl uded t hat they
di d not possess a viabl e clai munder section 1981 against a private
enpl oyer. That fact, however, cannot excuse delaying suit until
the year 2000. There were indications as early as 1968, when the
Suprene Court decided Jones v. Alfred H Myer Co., 88 S.Ct. 2186
(1968), recognizing a cause of action under section 1982 agai nst
private property owners, that section 1981 would supply a renedy
agai nst private enployers for racial discrimnationin contracting.
| ndeed, soon after Jones v. Alfred H Myer Co., a nunber of
circuits began to apply section 1981 as a renedy for private
discrimnation. See Johnson v. Railway Express Agency, 95 S. C
1716, 1720 n.6 (1975) (listing five circuits that had recogni zed,
beginning in 1971, that section 1981 affords a renedy against
discrimnation in private enploynent on the basis of race). And
certainly since 1975, followi ng the Court’s decision in Johnson v.
Rai | way Express Agency, the plaintiffs can be said to have known

that a cl ai magai nst their enployer for racial discrimnation m ght

14



lie under section 1981.%"

W are also aware that statutes of I|imtations, by
“conpel [ling] courts to determ ne that the defendant’s right to be
free of stale clains prevails over the plaintiff’s desire to
prosecute those clains,” may sonetines bar otherwi se neritorious
actions, |eaving certain conduct unpuni shed. See Al bertson v. T.J.
Stevenson & Co., 749 F.2d 223, 232 (5th Cr. 1984). Such
limtations periods, however, reflect the valuable policy of
requiring “the pronpt vindication of known rights to ensure that
the defendant is not prejudiced as a result of |ost evidence,
fading nenories, and disappearing Wwtnesses.” | d. Mor eover,
holding a plaintiff responsible for afailure to take tinely action
to renmedy known discrimnation is consistent with our application
of statutes of |limtations in other areas. Thus in Al berston v.
T.J. Stevenson & Co., we found, under the Jones Act, that even
where a plaintiff later discovers that an act of the defendant
caused a nore serious injury than the plaintiff first realized, the
statute of limtations nevertheless will be found to have commenced
running fromthe first point at which the plaintiff realized that

he suffered harm albeit mnor, at the defendant’s hands. ld. at

1 W note also that there were indications, as early as
1982, that a cause of action could lie in this circuit under §
1981 for discrimnation in the assignment of enployees to
different tasks in the workplace. See WIllianms v. New Ol eans
Steanship Ass’'n, 673 F.2d 742, 746, 752-55 (5th G r. 1982)

(exam ning a claimof discrimnatory assignnent of | ongshorenen
to deck and wharf jobs brought under Title VII and section 1981).
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229 (“If sone injury is discernable when the tortious act occurs,
the tinme of event rule respecting statutes of limtations applies,
and the plaintiff’'s cause of action is deened to have accrued”)
(enphasi s added).

Finally, we are unpersuaded by the plaintiffs’ attenpt to find
refuge in the palliative |anguage of a footnote of the Court’s
opinion in Delaware State College v. Ricks. In an attenpt to avoid
the sonetime obdurate rule of Delaware State Coll ege v. Ricks, the
plaintiffs point to the penultimte footnote of Justice Powell’s
opinion for the Court, in which he noted that “limtations periods
shoul d not commence to run so soon that it becones difficult for a
layman to invoke the protection of the civil rights statutes.”
Del aware State College, 101 S.C. at 506 n.16. W of course accept
Justice Powel|l’'s caveat as a general proposition. What plaintiffs
do not point out, however, is that in that sanme footnote, Justice
Powel | nevertheless held Ricks’s claimto be barred since “there
[could] be noclaim. . . that R cks was not abundantly forewar ned”
of the inpending enploynent decision that ultimately forned the
basis of his suit. Like Ricks, there is no allegation or
indication that the plaintiffs here were not aware of the clained
raci al discrimnation decades before they brought suit. Nor do we
see any danger that our application of the statute of limtations
inthis case risks underm ning the protections of the civil rights

st at ut es. The doctrines of equitable tolling and equitable
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estoppel remain avail able to those plaintiffs who, through no fault
of their own, mght otherwi se be barred from bringing a claim by
operation of a statute of limtations. See Ramrez v. Gty of San
Antonio, 312 F.3d 178, 183 (5th Cr. 2002) (“W have found that
equitable tolling may be appropriate when ‘the plaintiff is
actively msled by the defendant about the cause of action or is
prevented i n sone extraordi nary way fromasserting his rights.’”);
Tyler v. Union G| Co. of California, 304 F.3d 379, 391 (5th Cr

2002) (“The doctrine of equitable estoppel ‘nmay properly be i nvoked
when the enployee’s untineliness in filing his charge results from
either the enployer’s deliberate design to delay the filing or
actions that the enpl oyer shoul d unm st akably have under st ood woul d
result inthe enpl oyee's delay.’”).1? The plaintiffs were certainly
awar e, decades before they brought suit, that they had been the
victinse of racial discrimnation and they have never alleged
otherwi se. W discern nothing in the record suggesting that they

are entitled to any type of equitable tolling.

| V.
Because we find, under the rule of Delaware State Col |l ege v.

Ricks, that the plaintiffs’ claimis barred by Texas’'s two-year

2 Finally, we would observe that our decision would not
leave simlarly situated plaintiffs without a renmedy for
asbestos-rel ated di seases incurred in the workplace. Wrkers
conpensation benefits would remain available. See |ast paragraph
of note 8 supra.
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statute of limtations, we AFFIRM the judgnent of the district
court dismssing the plaintiffs’ action for failure to state a
claim

AFF| RMED.
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