UNI TED STATES COURT OF APPEALS
FIFTH CCRCU T

No. 02-50095

ALFRED QUI JANO, SR., Individually and on behal f

of the Estate of Cristina Quijano, Deceased,;

M CHAEL QUI JANO, and all other persons entitled

to assert a claimpursuant to the Texas W ongf ul
Deat h Act; REYNALDO QUI JANO, and all other

persons entitled to assert a claimpursuant to

the Texas Wongful Death Act; ALFRED QUI JANO, JR ,
and all other persons entitled to assert a claim
pursuant to the Texas Wongful Death Act; LORNA
SHABO, and all other persons entitled to assert

a claimpursuant to the Texas Wongful Death

Act; WLFRED QUI JANO, and all other persons entitled
to assert a claimpursuant to the Texas Wongful Death
Act ,

Plaintiffs - Appell ees,
vVer sus
UNI TED STATES OF AMERI CA,

Def endant - Appel |l ant.

Appeal fromthe United States District Court
For the Western District of Texas

March 19, 2003

Bef ore H G3d NBOTHAM and DAVIS, Crcuit Judges, and HUDSPETH*,
District Judge.

HUDSPETH, District Judge:
Cristina Quijano, the civilian spouse of a retired Arny

servi ce nmenber, underwent coronary artery bypass surgery at the

*District Judge of the Western District of Texas,
Sitting by designation. 1



Brooke Arny Medical Center (“BAMC’) in San Antonio, Texas.
Fol |l ow ng the surgery, she devel oped sepsis which was traced to a
bacterial infection introduced through a bl ood transfusion. She
died the day after surgery. Her surviving spouse and their adult
children (“Quijano famly”) brought a wongful death and survival
action against the United States under the Federal Tort C ains Act,
28 U. S.C. 88 1346(b), 2671-80 (“FTCA’). Followi ng a bench trial,
the district court found in favor of the Quijano famly, and
awar ded damages of $400,000. The United States appeal s.
. FACTS

On Septenber 18, 1995, Ms. Cristina Quijano, a 69 year-old
woman, cane to the BAMC Energency Room conpl ai ni ng of chest pains.
She was admtted to the hospital for tests. Those tests reveal ed
bl ockage of the coronary arteries. The cardiologists recomended
bypass surgery, which was schedul ed for Septenber 26, 1995.

On Septenber 22, 1995, Qijano famly nenbers nmet with Dr.
Al fred Gorman, one of the attendi ng cardiol ogi sts. They requested
t he opportunity to give directed donations of blood! in case Ms.

Qui jano should require a transfusion during or after surgery. That

There are three basic sources of blood for transfusions.
First, and nost common, is the famliar voluntary bl ood donation
which is typically stored with many other units of donated blood in
a bl ood bank. The second category is autologous blood donation,
meani ng that the individual donates his or her own bl ood i n advance
of the contenpl ated surgery or other treatnent. The third kind is
directed donations, in which famly nenbers or friends donate bl ood
which is earmarked specifically for the benefit of a particular
patient, as was requested by the Quijano famly in this case.
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request was denied by Dr. Gorman.? The famly did not repeat the
request to anyone el se.

Ms. Quijano's surgery was postponed three days, and was
actually performed on Septenber 29, 1995. During surgery, she
received a transfusion of two units of packed red blood cells. A
| ater investigation revealed that the bl ood had been donated by
voluntary donors at Fort Hood Texas, and stored for 34 days. The
standard pre-transfusion inspection of the blood revealed no
abnormality. Nevertheless, Ms. Quijano devel oped septic shock and
di ed approxi mately 36 hours after surgery. It was |ater determ ned
that her death was caused by a bl ood-borne bacterial infection
called Yersinia enterocolitica. This bacteria is so rare it is
believed to be present in only one out of one mllion units of
donat ed bl ood and causes fatality in one out of nine mllion cases.

In 1995 there were no known screening tests for the presence
of Yersinia in transfused blood other than visual inspection
i medi ately prior to infusion. The district court found no
negligence in connection wth the inspection perfornmed in this
case. However, the district court found that BAMC was negligent in
refusing the Quijano famly's request for directed donation of
bl ood for the benefit of Ms. Quijano, and that such negligence was

a proxi mate cause of her death.

2Dr. Gorman had no recollection of this conversation. The
district court's finding is based entirely on the testinony of Ray
Qui jano, M chael Quijano, and Alfred Quijano, Jr.
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1. STANDARD OF REVI EW

We review bench trial findings of fact for clear error and
conclusions of |aw de novo. Baby Dolls Topless Saloon v. City of
Dal l as, 295 F.3d 471, 478 (5th Cr. 2002).
[11. DI SCUSSI ON

The FTCA authorizes civil actions for danages against the
United States for personal injury or death caused by the negligence
of a governnent enployee under circunstances in which a private
person would be liable under the |law of the state in which the
negl i gent act or omi ssion occurred. 28 U S.C. 88 1346(b)(1); 2674.
In this case, we apply Texas |aw. Texas authorizes civil actions
both for wongful death and for the survival of actions for
personal injury when the injured person dies. Tex.CGv.Prac.& Rem
Code Ann. 88 71.002(Wongful Death Act); 71.021(Survivorship
Statute). When the negligence alleged is in the nature of nedi cal
mal practice, the plaintiff has the burden of proving (1) a duty by
the physician or hospital to act according to an applicable
standard of care; (2) a breach of that standard of care; (3) an
injury, and (4) a causal connection between the breach of care and
the injury. MIls v. Angel, 995 S . W2d 262, 267 (Tex.App.--
Texar kana 1999, no. pet.); Denton Reg. Med. Cr. v. LaCroix, 947
S.W2d 941, 950 (Tex. App.--Fort Worth 1997, no pet.). The standard
of care is a threshold issue which the plaintiff nust establish

before the fact finder noves on to consider whether the defendant



breached that standard of care to such a degree that it constituted
negligence. MIlls, 995 S.W2d at 268; Denton Reg. Med. Cr., 947
S.W2d at 950. Expert testinony is generally required to prove the
appl i cabl e standard of care. Hood v. Phillips, 554 S.W2d 160,
165-66 (Tex. 1977); Bowl es v. Bourdon, 148 Tex. 1, 219 S.W2d 779,
782 (1949); MIls, 995 S.W2d at 268. That testinony nust focus on
the standard of care in the community in which the treatnent took
place or in simlar comunities. Birchfield v. Texarkana Meni |
Hosp., 747 S.W2d 361, 366 (Tex. 1987); Hall v. Huff, 957 S . W2d
90, 101 (Tex. App.-Texarkana 1997, pet. denied).

The district court found that in Septenber 1995, the Food and
Drug Adm nistration had not pronul gated any specific regulation
applicable to directed donations of blood, nor had the Anmerican
Associ ati on of Bl ood Banks adopted a policy with respect to the use
of directed donations. The Plaintiff's expert, Dr. Dawson,
testified that directed donations were safer than donations from
vol unt eer donors; that in 1995, directed donations were generally
accepted by hospitals around the United States; that a hospita
policy highly discouraging directed donations would have been
“unconsci onabl e”; and t hat BAMC breached t he appl i cabl e standard of
care by failing to accommbdate the Quijano famly's request for
directed donations. The Defendant's expert, Dr. Sandler, testified
that directed donations of blood were not safer than volunteer

donations; that in 1995, it m ght have taken up to ten worki ng days



to process bl ood obtained through directed donations in order to
verify its safety; that the standard of care wth respect to
directed donations differed from comunity to community and
hospital to hospital around the country; and that BAMC s policies
in 1995 were wthin the standard of care. The district court noted
these conflicting expert opinions, but found that BAMC s own
internal policy of highly discouraging, but not prohibiting,
directed donations represented the standard of care, and that not
allowing the Quijano famly to give directed donations in this case
violated the standard of care and was negligent. This was an
erroneous application of Texas |aw. In Texas, a hospital's
internal policies and bylaws nay be evidence of the standard of
care, but hospital rules alone do not determ ne the governing
standard of care. MIlls, 995 S.W2d at 268; Denton Reg. Med. Ctr.

947 S.W2d at 951; Hicks v. Canessa, 825 S. W 2d 542, 544 (Tex. App.
--El Paso 1992, no wit); Hlzendager v. Methodist Hosp., 596
S.W2d 284, 286 (Tex.C v. App.--Houston [1st Dist.] 1980, no wit).
A hospital mght maintain a higher standard of care than the
prevailing community standard. Hicks, 825 S . W2d at 544;
Hi | zendager, 596 S.W2d at 286. Because the district court's
finding that BAMC policy established the applicable standard of
care was clearly erroneous, we are required to remand the case to
the district court. Upon remand, the court shoul d consi der whet her

the expert testinony offered by the parties established a community



standard of care and whether the actions of the Defendant's agents
and enpl oyees breached that standard of care.
' V. CONCLUSI ON

The judgnment of the district court i s REVERSED, and thi s cause
is REMANDED to the district court for further proceedings not

i nconsistent with this opinion.



