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Followng ajury trial, Appellant David H noj osa was convi cted
on one count of being a felon in possession of 14 rounds of
ammuni tion, in violation of 18 U . S.C. 88 922 (g)(1) and 924 (a)(2).
He raises three issues on appeal. In his first issue, he
chal | enges the denial of his notion to suppress, in which he argued
that the affidavit used to obtain a warrant to search his house did
not establish probable cause. In his second issue, he argues that
the governnent introduced insufficient evidence to show that he
possessed the ammunition. In his third issue, H nojosa argues that
the district court erred in determning that he qualified as an
“armed career crimnal” under 18 U . S.C. 88 924(e)(1).

Fact ual Background

In January 2002, federal agents obtained a warrant to search

a house that H nojosa shared with Linda Sorsby. Wen conducting



the search of the house, officers found fourteen rounds of
anmmunition in H nojosa’s and Sorsby’s shared bedroom Seven rounds
were in a night stand, and seven rounds were in a safe. Hi nojosa,
who had t hree previous convictions, was charged with being a fel on
in possession of anmunition. After Hinojosa unsuccessfully
chal | enged the warrant, the case proceeded to trial, after which a
jury convicted him The district judge, applying the Arnmed Career
Crimnal Act, sentenced H nojosa to 235 nonths in prison and
assessed a $15,000 fine.

Motion to Suppress

In the district court, H nojosa filed a notion to suppress,
arguing that the search warrant was invalid. In particular, he
pointed to sonme factual errors in the warrant affidavit, and he
al so presented affidavits fromtw of the confidential informants
whose testinony had been used as support for the warrant. In these
new affidavits, the informants recanted their earlier testinony.
According to H nojosa, the werrors and the new affidavits
established that the warrant was not supported by probabl e cause
and that the officer had not acted in good faith in obtaining the
warrant. The district court denied H nojosa’ s notion.

This Court wuses a two-step process to review a district
court’s denial of a notion to suppress when that notion involves a

search warrant. United States v. Cavazos, 288 F.3d 706, 709 (5th

Cr. 2002). First, we determ ne whether the good faith exception
to the exclusionary rule applies. 1d. |If this exception applies,
we end our analysis and affirmthe district court’s ruling. Id. If

the good faith exception does not apply, we proceed to the second



st ep and exam ne whet her the nmagi strate had a substanti al basis for
findi ng probabl e cause. 1d. Thus, we only exam ne probabl e cause if
the good faith exception does not apply. United States v. Cherna,

184 F.3d 403, 407 (5th Gr. 1999).

Under the good faith exception, evidence obtained as a result
of an officer’s objectively reasonable reliance on a warrant i s not
suppressed, even if the warrant is later invalidated. Cherna, 184
F.3d at 407. \Wiether the officer’s reliance was reasonable is a
| egal question that we review de novo. Cavazos, 288 F.3d at 709.

Additionally, the good faith exception wll not protect
evi dence obt ai ned by a warrant when the warrant affidavit contai ned
an intentional false statenent or a statenent that was made with
reckl ess disregard for its truth. Cavazos, 288 F.3d at 709-10. The
def endant chal | engi ng the warrant bears the burden of establishing
these intentional or reckless fal se statenents by a preponderance
of the evidence. |d.

Al t hough Hi noj osa argues that the governnent agent’s actions,
when viewed in totality, establish a lack of good faith, his
argunents are unpersuasive. At the hearing, H nojosa failed to
establish that any false statenents were intentionally or
reckl essly nade. Further, we conclude that reliance on the
chal  enged warrant was objectively reasonabl e. Thus, we do not
need to exam ne probabl e cause.

Accordingly, the good faith exception applies and the trial
court properly denied H nojosa s notion to suppress.

Sufficiency of the Evidence

Hi nojosa also argues that the governnent i ntroduced



insufficient evidence to prove that he possessed the amrunition.
W review a challenge to the sufficiency of the evidence by
exam ni ng whet her a “reasonabl e trier of fact coul d have found t hat
t he evi dence established guilt beyond a reasonabl e doubt.” United

States v. Smth, 296 F.3d 344, 346 (5th Gr. 2002). |In doing this,

we nust look at the evidence in the light nost favorable to the
verdi ct and nmake all reasonabl e i nferences supporting the verdict.

United States v. Alarcon, 261 F.3d 416, 421 (5th GCr. 2001).

Under 18 U. S.C. 8§ 922(g)(1), the government nust prove that
the defendant was previously convicted of a felony, that he
know ngly possessed ammunition, and that this amrunition travel ed

in or affected interstate commerce. United States v. De Leon, 170

F.3d 494, 497 (5th Cr. 1991). Possession of the amunition may be
actual or constructive. Id. Both parties agree that the
governnent only attenpted to prove constructive possession in this
case.

This Court has defined constructive possessi on as ownership,
dom nion, or control over the contraband, or as dom nion over the

prem ses in which the contraband is found. United States V.

Mergerson, 4 F.3d 337, 349 (5th Cr. 1993); De Leon, 170 F.3d at
497. Although a defendant’s exclusive possession of a house may
establ i sh his dom ni on and control over contraband found there, his
j oint occupancy of a house will not, by itself, support the sane
concl usi on. Mergerson, 4 F.3d at 349; see also United States v.
Fields, 72 F.3d 1200, 1212 (5th G r. 1996). Thus, in cases of

joint occupancy, we wll find constructive possession only when

there is “sone evidence supporting at |east a plausible inference



that the defendant had know edge of and access to” the illega
item Mergerson, 4 F.3d at 349.

At trial, the governnment presented evidence |inking Hi nojosa
to the ammunition by show ng that itens bel onging to Hi nojosa were
found in the sanme safe that contained seven rounds of the
anmmunition. These itens included a watch engraved with Hi nojosa’ s
initials, a knife with H nojosa s nane engraved on it, and a credit
card with H nojosa s nane and the nanme of his business printed on
it. Thus, although sone evidence suggested that the anmunition
bel onged to Linda Sorsby, who shared the bedroom with Hinojosa,
ot her evi dence connected Hi nojosa with the ammunition. Therefore,
viewing the evidence in favor of the verdict, the evidence
presented at trial supports a plausible inference that Hi nojosa had
know edge of, and access to, the anmmunition.

Armed Career Crimnal Status

Hi nojosa also argues that the district court inproperly
enhanced hi s sentence under USSG § 4B1. 4(b)(3)(B), which inplenents
the Armed Career Crimnal Act (ACCA), 18 U . S.C. 8924(e). W review
adistrict court’s application and interpretation of the Sentencing
Guidelines de novo and its findings of facts for clear error.

United States v. Yanez-Huerta, 207 F.3d 746, 747 (5th Cr. 2000).

ACCA i nposes a mandatory mninmum fifteen-year sentence on a
def endant who has been convi cted under the fel on-in-possessi on-of -
a-firearmstatute (8922(g)) and who has three previous convictions
for a violent felony or a serious drug offense. 18 U . S.C. 8924(e).

The relevant definition of “serious drug offense” is:

an offense under State |aw, involving manufacturing,



di stributing, or possessing wth intent to manufacture or
distribute, a controll ed substance (as defined in section
102 of the Controlled Substances Act (21 U S.C. 8802)),
for which a maxi mumtermof inprisonnment of ten years or
nmore is prescribed by | aw.

18 U.S.C. 8924(e)(2) (A (ii)

In 1993, H nojosa was convicted in state court for delivery of
.84 grans of cocaine. At that time, the maxi num sentence under
Texas law for this crime was 99 years. Tex. Health & Safety Code 8
481. 106(a), repealed, Acts 1993, 73d Leg. ch. 900, 82.07, eff.
Sept. 1, 1994. After H nojosa s conviction, the |aw was anended,
and it now provides a maxi nrum sentence of two years inprisonnent
for delivery of I ess than one gram of cocaine. Tex. Penal Code §
12.35. Hinojosa argues that his 1993 state conviction for delivery
of .84 grans of cocai ne was not a “serious drug of fense” because at
the time of his federal sentencing the maxi num state sentence for
this offense was not at |east 10 years, as required by 8924
(e)(2) (A (ii).

Hi nojosa relies on United States v. Morton, 17 F.3d 911 (6th

Cir. 1994) as support for this argunent. In Murton, as in this
case, the state revised its drug |aws between the tine of the
def endant’ s state convictions and his federal sentencing. Under the
revised | aws, Morton’s convictions woul d be puni shabl e by a nmaxi mum
of six years inprisonnent. 1d. at 914. The court determ ned that
ACCA's “prescribed by | aw |anguage was anbi guous because it did
not specify a time period. 1d. at 915. Based on this anbiguity
and the rule of lenity, the Mrton court concluded that courts
shoul d exam ne the nmaxi num sentence for a previous conviction at

the time of federal sentencing, not at the tine of the conviction.



This case is distinguishable from Mrton, however. Texas
revised sentencing schene specifically provides that the revised
sentences do not apply to crinmes conmtted before the effective
date of the revisions. Section 2.08-09 Act of My 29, 1993, 73d
Leg. ch. 900, 82.08,2.09, eff. Sept. 1, 1994, Tex. CGen. Laws 3714.
Anyone who, |ike Hi nojosa, delivered | ess than one gramof cocai ne
before the anmendnent would still receive the higher punishnent.
Thus, even under Morton, H nojosa s previous convictions would be
for “serious drug offenses” because if he were sentenced by the
state court for those crines today, he would still be subject to a
maxi mum term of at | east ten years.

AFFI RVED.



