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Darrell Keith Crittenden, who pleaded guilty in March 2002 to
know ngly and i ntentionally possessing anillegal drug, with intent
to distribute, appeals his sentence, primarily challengi ng being
classified as a career offender under Sentencing Cuidelines 8§
4B1.1. For that classification, at issue is whether Crittenden’s
previ ous Texas conviction for delivery of a sinulated controlled
substance qualifies under 8 4Bl1.1 as one of the requisite two
control |l ed substance of fenses. AFFI RVED.

| .

After Crittenden was arrested in Texas, in February 2002,

cocaine was found in his vehicle. Crittenden pleaded guilty to

possession, with intent to distribute, 77 grans of cocai ne base, a



Schedule Il controlled substance, in violation of 21 U S.C 88§
841(a) (1) and 841(b)(1)(A).

Previously, Crittenden had been convicted for two offenses
under Texas law. delivery of a sinulated controlled substance in
1994; and delivery of a controlled substance in 1996. Based on
these prior convictions, the district court found (over
Crittenden’ s objection) that Crittenden was a career of fender under
the Q@uidelines, resulting in a substantial increase in his
sent ence. He was sentenced, inter alia, to 210 nonths
i npri sonnent .

.

Crittenden presents two challenges to his sentence. First,
claimng that his previous conviction for delivery of a simulated
controll ed substance is not a controlled substance of fense under
the Cuidelines, he contests being classified as a career offender.
Second, claimng a conflict between the judgnent and oral sentence
pronouncenent, he maintains his sentence nust be refornmed to
conformto the latter.

A

Application of the Quidelines is reviewed de novo. E. g.
United States v. Booker, 334 F.3d 406, 412 (5th Cr. 2003). They
provi de for career offender status

if (1) the defendant was at |east eighteen
years old at the tinme the defendant commtted
the instant offense of conviction, (2) the

i nstant offense of convictionis a felony that
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is either a crinme of violence or a controlled
subst ance offense, and (3) the defendant has
at least two prior felony convictions of
either a crime of violence or a controlled
subst ance of f ense.

US S G 8§ 4B1.1 (2001) (enphasis added). The only factor at issue

is whether the 1994 Texas conviction for delivery of a sinulated

control |l ed substance is a Guidelines controll ed substance of f ense.
Quidelines 8§ 4B1.2 defines such an of fense as one

under federal or state |aw, punishable by
i nprisonnment for a term exceeding one year,

t hat prohibits the rmanufacture, i nport,
export, distribution, or dispensing of a
controll ed subst ance (or counterfeit

subst ance) or the possession of a controlled

substance (or <counterfeit substance) wth

i nt ent to manufacture, i nport, export,

di stribute, or dispense.
ld. 8 4Bl1.2(b) (enphasis added). The Cuidelines, however, do not
define “counterfeit substance” as used in 8§ 4Bl1.2. The Gover nnent
contends that a sinulated controlled substance offense is a
counterfeit controll ed substance of fense for Guidelines’ purposes.
Whet her one offense equates with the other is a question of first
inpression in our circuit. (Qur court addressed this issue in an
unpubl i shed opinion, United States v. Franklin, No. 97-40160 (5th
Cr. 18 Aug. 1997); there, however, the Governnent conceded that
the sinmulated controlled substance offense was not a controlled
subst ance of fense.)

Wth little analysis, two other circuits (Ei ghth and El event h)

have addressed this issue. In United States v. Frazier, 89 F.3d



1501, 1505 (1ith G r. 1996), a split panel held a Florida statute
prohibiting “any person to ... in any manner offer to unlawfully
sell to any person a controll ed substance ... and then sell to such
person any other substance in lieu of such controlled substance”
was a controll ed substance offense under CGuidelines §8 4B1.1. See
also United States v. Evans, 358 F. 3d 1311 (11th Cr. 2004) (citing
Frazier and holding a conviction involving the delivery of chalk
rather than cocaine was a controlled substance offense under
84B1.1). Frazier cited United States v. Hester, 917 F.2d 1083,
1085 (8th Gr. 1990), where a divided panel held an offense
characterized as a m sdeneanor under California |aw was a fel ony
under 8 4Bl.1 because it was punishable by nore than one year’s
i npri sonment . The Hester mjority appears to have inplicitly
deci ded that a conviction under the California statute prohibiting
the sale of a substance, in lieu of a controlled substance, was a
counterfeit controlled substance offense under § 4Bl.1. Id. at
1084, 1086 (referring to the conviction as one for selling a
counterfeit controlled substance, whereas the |anguage of the
statute (quoted only by the dissent) prohibited sal e of a substance
in lieu of a controlled substance). More recently, the Eighth
Circuit, in dicta, noted that the Governnent had not appeal ed the
ruling that sale of a sinulated controll ed substance (baki ng soda)
was not a controlled substance offense under the Guidelines.

United States v. Peters, 215 F.3d 861, 862 (8th Cr. 2000).
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“I't is well established that our interpretation of the
Sentencing GQuidelines is subject to the ordinary rules of statutory
construction. |f the | anguage of the guideline is unanbi guous, our
i nquiry begins and ends with the plain neaning of that |anguage.”
United States v. Carbajal, 290 F.3d 277, 283 (5th Gr. 2002)
(citation omtted). See also United States v. Solis-Canpozano, 312
F.3d 164, 166 (5th Cr. 2002); United States v. Boudreau, 250 F. 3d
279, 285 (5th Cir. 2001).

For its ordinary, plain neaning, “counterfeit” is defined as
“made in imtation of sonething else with intent to deceive:
forged”. WBSTER S New COLLEG ATE DicTiONARY 297 (9t h ed. 1991). See
al so BLAcK' s LAw Dictionary 354 (7th ed. 1999) (“to forge, copy or
imtate (sonmething) without a right to do so and with the purpose
of deceiving or defrauding”). Essentially, the plain neaning of
counterfeit has two conponents: nmade in imtation; and intent to
decei ve.

The Texas | aw under which Crittenden was convicted defines a
simul ated controll ed substance as one “that is purported to be a
controlled substance, but is chemcally different from the
controll ed substance it is purported to be”. TEXAS HEALTH & SAFETY
CoDE ANN. 8§ 482.001(4) (Vernon 2003). For exanpl e, under Texas | aw,
flour packed to resenble cocaine is a sinulated controlled
subst ance. E.g., Rodriguez v. State, 879 S.W2d 283 (Tex. App

1997, pet. ref’d).



Therefore, looking to the two conponents of counterfeit: a
substance “purported to be a controlled substance”, but which is
not such a substance, is necessarily “made in imtation of
sonet hing el se”; and a harnl ess substance woul d not be purported to
be a controlled substance wthout “inten[ding] to deceive”.
Accordingly, a Texas conviction for delivery of a simlated
control | ed substance sati sfies both conponents of the plain neaning
of “counterfeit” as used in the Cuidelines.

On the other hand, although the CGuidelines do not define a
counterfeit controll ed substance, the Controll ed Substance Act, 21
US C 8§ 801, et seq., defines this termin a far nore restricted
manner than its plain neaning. For the Controll ed Substances Act,
a counterfeit substance is

a controll ed substance which, or the container
or |abeling of which, wthout authorization,
bears the trademark, trade nanme, or other
identifying mark, inprint, nunber, or device,
or any likeness thereof, of a manufacturer,
di stributor or di spenser other than the person
or persons who in fact manuf act ur ed,
di stributed, or dispensed such substance and
which thereby falsely purports or IS
represented to be the product of, or to have
been distributed by, such other manufacturer,
di stributer, or dispenser.
21 U.S.C. 8§ 802(7).

The Texas simnmulated controlled substance offense does not

require that the purported <controlled substance have any

identifying marks or otherwise msrepresent its manufacturing

origin. As discussed, a Texas simulated controlled substance



offense requires only that the substance be in imtation of a
control | ed substance. Therefore, under the nore narrow definition
in the federal Controll ed Substances Act, the el enents for a Texas
simul ated controll ed substance offense do not equal those for a
counterfeit controlled substance offense under the federal Act.
Nor do they equate with those for a “counterfeit substance”

under the Texas Control | ed Substances Act. There, such a substance
IS

a controll ed subst ance t hat, W t hout

aut hori zation, bears or is in a container or

has a | abel that bears an actual or sinulated

trademark, trade nanme, or other identifying

mar Kk, i nprint, nunber , or device of a

manuf acturer, distributor, or dispenser other

than the person who in fact manufactured,

di stributed, or dispensed the substance.
TEX. HEALTH & SaAFeTy CobE ANN. 8 481.002(7) (Vernon 2003). Thi s
definition of counterfeit substance is substantially simlar to
that found in the Federal Controlled Substances Act; but, unlike
the federal definition, the Texas definition does not require that
the counterfeit substance “thereby falsely purports or s
represented to be the product of, or to have been distributed by,
such other manufacturer, distributer, or dispenser”. 21 US. C 8§
802(7).

Along this line, the Guidelines” 8§ 4Bl1.1 background coments

for defining a career offender refer to 28 U S.C. § 994(h), which

requires the Sentencing Conm ssion to nmandate near the maxi num

sentence for those with previous convictions of two or nore



specific kinds of felonies. One such felony is “an offense
described in section 401 of the Controlled Substances Act (21
US C 841)”. 28 U.S.C. 8 994(h)(1)(B). Section 401 prohibits,
inter alia, distribution of counterfeit controlled substances, 21
US C 8 841(a)(2); therefore, it is arguable that the Controlled
Substances Act’s definition of counterfeit is applicable to the
Quidelines. On the other hand, as noted, the Cuidelines neither
define a counterfeit controll ed substance offense nor specifically
incorporate the definition fromthe Controll ed Substances Act.
The answer is found in those sanme Cuidelines’ background
coment s. They recognize that the Conmm ssion has nodified 8§

994(h)’s definition of career offender in order to avoid

“unwarrant ed sentencing disparities anong defendants with simlar
records who have been found guilty of simlar crimnal conduct’”.
US S G 8§ 4B1.1 (background) (enphasis added). For exanple, 8
994(h)(2)(B), identifying the type of convictions that qualify for
the requisite two prior convictions for career offender status,
does not list convictions under state |law, on the other hand, they
are so listed in Guidelines 8 4B1.1 (incorporating 8 4Bl.2(b)’s
definition of controlled substance offense, quoted supra (“offense
under federal or state |aw’'; enphasis added)).

This reflects the Conmssion’s intent to depart, as need be,

from the Controlled Substances Act’'s definition of controlled

subst ance of fense (and, in turn, counterfeit controll ed substance),



inorder to avoid sentencing disparities. Accordingly, and because
Quidelines 88 4B1.1 and 4B1.2 neither define the termcounterfeit,
nor cross-reference the Controlled Substances Act for its
definition there (and, contrary to the Dissent at 4, do not
“effectively include []” it), we hold that our rules of statutory
interpretation govern. Therefore, we accord counterfeit its plain
meaning —made in imtation of sonmething with intent to decei ve.
Provi ding additional conpelling support for applying the plain
meaning rule are quite obvious, strong policy reasons for
interpreting broadly a counterfeit controll ed substance offense to
enconpass a sinulated controll ed substance of fense.

First, the sale of sinulated controlled substances carries
wth it the sane dangers of violence as the sale of a controlled
substance, as well as many, if not nost, of the nunerous other
egregious harns flowng fromsuch sales. E.g., Record Head Corp
v. Sachen, 682 F.2d 672, 680 (7th G r. 1982) (uphol ding agai nst
chal | enge on ot her grounds ordi nance prohibiting sale of simulated
control | ed substances because they encourage illegal use of drugs
and shoul d be prevented for health and safety of community); Fla.
Busi nessnen for Free Enterprise v. Gty of Hollywod, 673 F.2d
1213, 1223 (11th G r. 1982) (uphol ding ordi nance prohibiting sale
of sinmulated controlled substances because they contribute to
at nosphere of community acceptance of illegal use of controlled

subst ances). We do not believe that the Quidelines intended to



omt this type offense in providing for enhanced sentences for
those wwth multiple drug-rel ated convictions. See United States v.
Sanpson, 140 F. 3d 585, 589 (4th Gr. 1998) (stating that 21 U S. C
8§ 841(a)(2), concerning counterfeit controlled substances, “seens
to have been designed to prosecute the wunauthorized use of
controlled substances found in commercial settings such as
prescription drugs, not those sold in street deals”) For these
reasons, we disagree with the dissent’s position that a sinul ated
controll ed substance offense is fundanentally different from a
counterfeit controlled substance of fense.

Second, as discussed supra, the CQuidelines’ definition of
control |l ed substance offense applies to both state and federal
of f enses. The Texas offense for distribution of a sinulated
controll ed substance nay have a different nane or el enents under
another State's |aw, yet each offense may be simlar. Again, one
purpose of the Guidelines is to treat simlar offenses simlarly.

B

Crittenden next challenges the special condition in the
judgnent that requires himto undergo nental health treatnent. He
contends: the oral pronouncenent of sentence did not include such
treatnent; and, therefore, the judgnent nust be reforned to conform
with the oral pronouncenent. E. g., United States v. Vega, 324 F. 3d

798, 801 (5th Gir. 2003).
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This claim is sinply incorrect; Crittenden msreads the
record. At sentencing, after discussing the special condition that
Crittenden attend drug rehabilitation, the district court judge
noted: “We'll also put in arequirenent if your Probation Oficer
feels it would be hel pful [that] you'll participate in any type of
mental health treatnent prograni.

For the foregoing reasons, the judgnent is

AFFI RVED.
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DENNI'S, G rcuit Judge, concurring in part and dissenting in part:

| concur inthe majority’s decision that Crittendon’s sentence
need not be refornmed to renove the requirenent that he undergo
mental health treatnent. However, because Crittendon’s conviction
for delivery of a “sinulated controlled substance” offense under
Texas law is not a “controlled substance offense” as defined in
US S G 8§ 4B1.2(b), | respectfully dissent fromthe majority’s
affirmance of the district court’s enhancenent of his sentence
under U.S.S.G 8§ 4Bl.1.

Under section 4Bl1.1 of the Sentencing Guidelines, a person
convicted of a “controll ed substance of fense” who has at | east two
prior convictions for controlled substance offenses is a “career
of fender” and nust be sentenced accordingly. US S G 8§ 4Bl1.1
(2001). Section 4Bl1.2(b) of the Gudelines defines the term
“control |l ed substance of fense” for career offender status as:

an offense under federal or state |aw, punishable by

inprisonment for a term exceeding one year, that

prohi bits the manufacture, inport, export, distribution,

or di spensing of a controll ed substance (or a counterfeit

subst ance) or the possession of a controlled substance

(or a counterfeit substance) with intent to manufacture,
i nport, export, distribute or dispense.

ld. 8 4Bl1. 2(b) (enphasis added). The federal Controlled Substance
Act in section 802(7) defines “counterfeit substance” as:

[Al controlled substance which, or the container or
| abeling of which, wthout authorization, bears the
trademark, trade nane, or other identifying mark

i nprint, nunber, or device, or any |likeness thereof, of
a manufacturer, distributor, or dispenser other than the
person or persons who in fact manufactured, distributed,

-12-



or dispensed such substance and which thereby falsely

purports or is represented to be the product of, or to

have been distributed by, such other manufacturer,

di stributor, or dispenser.
21 U.S.C. 8§ 802(7)(enphasis added). In short, a counterfeit
substance is a controlled substance that has been incorrectly
| abeled so as to msrepresent its manufacturer, distributor, or
di spenser. As the mpjority concedes, this definition of the term
“counterfeit substance” excludes Crittendon’s Texas state |aw
conviction for delivery of a “sinulated controll ed substance.”

The majority, however, ignores this definition and instead
uses a dictionary definition of the term“counterfeit” to find that
Crittendon’s sinulated substance conviction is a “controlled
subst ance offense” under section 4Bl.2(Db). It clainms that the
section 802(7) definition is inapplicable because it would result
in sentencing disparities anong defendants with simlar records.

However, because the section 802(7) definition of the term
“counterfeit substance” has been effectively incorporated into the
CGuidelines, we are bound by this definition. Further, even if it
were not expressly incorporated, we are still required to use this
definition because the term “counterfeit substance” is a well-
established termof art within the real mof controlled substance
offenses. Finally, the majority’s concern about treating simlar
offenses differently is wunwarranted in these circunstances;

“simul ated controlled substance” offenses are different from

controll ed and counterfeit substance of fenses because, unli ke those

- 13-



of fenses, “sinul ated controll ed substance” offenses do not invol ve
control | ed substances and are not illegal under federal |aw.

Al t hough we generally apply the plain neaning of a term when
interpreting a statute, “[w ords may have different neani ngs when
used in the context of a special subject, than they have i n general
usage.” 2A NORVAN J. SINGER, SUTHERLAND STATUTORY CONSTRUCTION § 47. 27, at
335 (6th ed. 2000). This is particularly so when the termis
defined within a statutory schene. See Stenberg v. Carhart, 530
US 914, 942 (2000)(“Wen a statute includes an explicit
definition, we nust followthat definition, evenif it varies from
that terms ordinary neaning.”). Further, when context dictates
that a termhas a particular definition, that definitionwll apply
instead of the plain neaning of the term See A Magnhano Co. V.
Ham |l ton, 292 U. S. 40, 46-47 (1934)(providing that the words of an
Act “are to be given their ordinary neaning unless the context
shows that they are differently used”).

The section 802(7) definition of “counterfeit substance”
refers only to controlled substances that msidentify the
manuf act urer, di stri butor, or dispenser of the «controlled
subst ance. There is no dispute that this definition does not
crimnalize a person’s possession of a noncontrol |l ed substance t hat
he represents to be a controlled substance. As the mjority
explains, this definition has been incorporated into the Sentencing

Cui del i nes. The Background Commentary to section 4B1.1 references

-14-



28 U.S.C. §8 994(h), which provides for sentencing enhancenents for
persons convi cted of counterfeit substance of fenses under 21 U S. C
8§ 841(a)(2). Section 841(a)(2) crimnalizes counterfeit substance
of fenses based on section 802(7)'s definition of the term
“counterfeit substance.” By referencing section 994(h), the
Comm ssion effectively included the section 802(7) definition of
the term “counterfeit substance” within its Cuidelines. Because
the term has a specific definition, we nust use that definition
rather than the plain nmeaning of the term“counterfeit” in defining
“counterfeit substance.” See Stenberg, 530 U S. at 942.

Moreover, even if the section 802(7) definition of the term
“counterfeit substance” was not directly incorporated into the
Cui delines, we would still be conpelled to apply this definition
because it is well-established within the realm of controlled
substance offenses. The definition of “counterfeit substance”
utilized by federal law is also pervasive throughout state |aw
The Uni formControl |l ed Substances Act (“UCSA”’) describes the ban on
counterfeit substances as foll ows:

A person may not knowi ngly or intentionally manufacture

or deliver, or possess with intent to manufacture or

deliver, a controll ed substance that, or the container or

| abeling of which, wthout authorization, bears the

trademark, trade nane or other identifying mark, inprint,

nunber, or device or a likeness thereof, of a

manuf acture, distributor, or dispenser, other than the

person who manufactured, distributed, or dispensed the
subst ance.

-15-



UNIFORM CONTROLLED SUBSTANCES ACT 8§ 404(a) (1994). Again, this
definition identifies a counterfeit substance as a controlled
substance that has been mslabeled so as to msrepresent its
manuf acturer, distributor, or dispenser. Because the USCA has been
substantially adopted in all fifty states and the D strict of
Colunbia, it is not surprising that states simlarly define the
term “counterfeit substance.” For instance, Texas, where
Crittendon was convicted of his “sinulated controlled substance”
of fense, defines “counterfeit substance” as:

[A] controlled substance that, wthout authorization,

bears or is in a container or has a |abel the bears an

actual trademark, trade nanme, or other identifying mark,

i nprint, nunber , or device of a manufacturer,

distributor, or dispenser other than the person who in

fact manufactured, di stri but ed, or dispensed the

subst ance.

TEX. HEALTH & SAFETY CoDE § 481.002(7). WMany other states al so enpl oy
a simlar definition of the term “counterfeit substance.” See
e.g., LA RS 8 40:961(9) (defining “counterfeit substance”); Mss.
CobE ANN. 8 41-29-105(g) (sane).

Further, although it is not illegal under federal law to
possess or deliver a sinulated controlled substance, the UCSA and
many states, including Texas, provide a separate offense for the
possession or delivery of a sinulated or imtation controlled
subst ance. UN FORM CONTROLLED SUBSTANCES ACT § 405(1994); TEX. HEALTH &

SAFeTY CoDE 8 482.002; see e.g., LA R S. 8§ 40:971.1(A); Mss. Cooe

ANN. 8 41-29-146. Under Texas law, a “sinulated controlled

-16-



substance” is defined as “a substance that is purported to be a
controlled substance, but is chemcally different from the
control |l ed substance it is purported to be.” TEX. HeALTH & SAFETY CODE
§ 482.001(4); see also LA R S. § 40:961(20) (defining “imtation
control |l ed dangerous substance”). Thus, a sinulated controlled
substance is not a controlled substance, it is sinply a substance
that is wongly represented to be a controlled substance. As the
Texas statutes illustrate, the term“counterfeit substance” has a
defined, well-established neaning distinct fromthe definition of
a “sinmulated” or “imtation” controlled substance offense.
Accordingly, we nust apply this definition, rather than a
definition based on the plain neaning of the term “counterfeit.”
See Magnano, 292 U. S. at 46-47.

Finally, the majority incorrectly concludes that it nust alter
the section 802(7) definition of “counterfeit substance” in order
to ensure that simlar crines are treated simlarly. Even if we
were at |iberty to depart fromthis definition, it is not warranted
here because sinul ated control |l ed substance of fenses are different
fromcontrolled or counterfeit substance of fenses and t hus need not
be treated simlarly.

The Qui del i ne Comm ssion pronul gated section 4B1.1 to fulfil
Congress’s mandate, as established through 28 U.S.C. § 994(h), to
enhance sentences for of fenders who have repeatedly been convicted

of crimes of violence and federal drug offenses. In drafting
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section 4Bl.1, the @uiideline Conmm ssion acknow edged that it
anended the |anguage in section 994(h) to *“avoid ‘unwarranted
sentencing disparities anong defendants with simlar records who
have been found guilty of simlar crimnal conduct.”” US S. G 8§
4Bl1. 1, cmt . background. Based on this, the majority concl udes that
the Sentenci ng Conm ssion intended to include offenses that woul d
not fall within the express | anguage of section 994(h), noting that
the Guidelines include state | aw of fenses, whereas section 994(h)
does not.!?

Notw thstanding its effect on state | aw of fenses duplicative
of federal offenses, this Background Conmentary does not justify
departing from the established definition of “counterfeit
subst ance.” Simul ated controlled substance offenses are not
simlar to other controlled substance or counterfeit substance
of fenses for one critical reason: sinulated controlled substance
offenses do not involve controlled substances. Further, a
sinmul ated controlled substance offense is different from those
types of crinmes listed in section 994(h) because it is not a
federal crinme to possess or sell a sinulated controll ed substance.
Thus, the rationale for including parallel state crines is

i napplicabl e, and the QGuideline Comm ssion has provided us with no

. The majority is correct that including state offenses
along with federal offenses does pronote the Comm ssion’s concern
Wth treating simlar crinmes simlarly. Wt hout adding state

of fenses, a person convicted of two federal drug possession crines
woul d recei ve a career offender enhancenent, whereas a person with
two state drug possession charges woul d not.
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indication that it intended to include state convictions for acts
not nmentioned within section 994(h). There is no reason to believe
that the Comm ssion intended to depart fromthe well-established
statutory definition of “counterfeit substance” so as to include
simul ated controlled substance offenses even though simulated
control | ed substance of fenses are not cogni zabl e under federal |aw
and do not involve controlled substances.

The Sentencing Guidelines require us to use the section 802(7)
definition of “counterfeit substance” in defining that term for
pur poses of career offender status. Because this definition does
not include Crittendon’s conviction for delivery of sinulated
controll ed substance, it is not a controlled substance offense as
defined in section 4B1.2(b). Therefore, Crittendon does not have
the two convictions necessary to be adjudged a career offender
Consequently, | would vacate the district court’s sentence

enhancenent under section 4Bl1.1 and remand for resentencing.
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