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FILED
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No.: 02-41166

HOMNRD SCANLAN; DENI SE SCANLAN; and LAUREN SCANLAN,
Pl ai ntiffs/Appel |l ants;
ver sus

TEXAS A&M UNI VERSI TY; ET AL,
Def endant ;

TEXAS A&M UNI VERSI TY;

J. MALON SOUTHERLAND, in his individual capacity;
RUSSELL THOMPSON, in his individual capacity,
RAY BOVEN, in his individual capacity;
WLLIAM L. KIBLER, in his individual capacity; and
JOHN J. KOLDUS, IIl, in his individual capacity,

Def endant s/ Appel | ees.

No.: 02-41173

SEAN BREEN, as Adm nistrator of the Estate of Christopher Breen;
CHRI STOPHER BREEN;, JOHN E. BREEN;, MARI AN K. BREEN

Pl ai ntiffs/Appel |l ants;
ver sus
TEXAS A&M UNI VERSI TY;
J. MALON SOUTHERLAND, in his individual capacity;
RUSSELL THOMPSON, in his individual capacity;
RAY BOVEN, in his individual capacity;

Def endant s/ Appel | ees.



No.: 02-41187

JAMES Kl MVEL, as Representative of the Estate of Lucas Ki nmel;
JAMES KI MMVEL; WALI ETA KI MVEL

Pl ai ntiffs/Appell ants;
ver sus

TEXAS A&M UNI VERSI TY; ET AL,
Def endant s;

TEXAS A&M UNI VERSI TY;

J. MALON SOUTHERLAND, in his individual capacity;
RUSSELL J. THOMPSON, in his individual capacity;
RAY BOVXEN, in his individual capacity;
WLLIAM L. KIBLER, in his individual capacity; and
JOHN J. KOLDUS, in his individual capacity;

Def endant s/ Appel | ees.

No.: 02-41204

JACQUELYNN KAY SELF, Individually and
as Admnistratrix of the Estate of Jerry Don Self, Deceased;
KATHY MCCLAI N ESCAM LLA, Individually and as Adm nistratrix of
the Estate of Bryan A. Mcd ain, Deceased; PH L R MCCLAIN
ANDREA HEARD, Individually and as Admnistratrix of the Estate of
Chri stopher Lee Heard, Deceased; LESLIE G HEARD
ANTHONY POWELL, Individually and as Adm nistrator of the Estate
of Chad D. Powel |, Deceased; BEVERLY JILL POAELL; MATTHEW ROBI NS
DOM NI C BRAUS; and NANCY BRAUS;

Pl aintiffs/Appell ants,

ver sus

TEXAS A&M UNI VERSI TY; ET AL,
Def endant s;

TEXAS A&M UNI VERSI TY; RAY BOAEN, J. MALON SOUTHERLAND
WLLIAM L. KIBLER, RUSSELL W THOWPSON, JOHN J. KOLDUS, 111;
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MT. HOPGOOD, JR., Mjor Ceneral; DONALD J. JOHNSON;
ZACK COAPLAND; KEVI N JACKSON, JAMES R REYNOLDS
ROBERT HARRY STI TELER, JR ; and M CHAEL DAVI D KRENZ;

Def endant s/ Appel | ees.



No.: 02-41222

JOHN ANDREW COMSTOCK and DI XI E ANN ZI NNEKER
Pl ai ntiffs/Appell ants;
vVer sus

TEXAS A&M UNI VERSI TY; ET AL,
Def endant s,

TEXAS A&M UNI VERSI TY;
J. MALON SOUTHERLAND, in his individual capacity;
RUSSELL THOMPSON, in his individual capacity;
RAY BOVXEN, in his individual capacity;

Def endant s/ Appel | ees.

No.: 02-41244

Bl LL DAVI S,
Pl ai ntiff/Appell ant;
vVer sus

TEXAS A&M UNI VERSI TY; ET AL,
Def endant s,

TEXAS A&M UNI VERSI TY;

J. MALON SOUTHERLAND, in his individual capacity;
RUSSELL THOMPSON, in his individual capacity;
RAY BOVXEN, in his individual capacity;
WLLIAM L. KIBLER, in his individual capacity; and
JOHN J. KOLDUS, I1Il, in his individual capacity;

Def endant s/ Appel | ees.

Appeals fromthe United States District Court
for the Southern District of Texas




Bef ore W ENER, CLEMENT and PRADO, Circuit Judges.
PRADO, G rcuit Judge.

The above nunbered and styl ed appeals arise from six
lawsuits filed in the Southern District of Texas by, and on
behal f of, those injured and killed during the Texas A&M
University bonfire disaster that occurred on Novenber 18, 1999.
The district court dismssed all of the plaintiffs’ clains and
entered a final judgnent in each lawsuit. The plaintiffs
appeal ed to chall enge the di sm ssal orders. After considering
the parties’ argunents on appeal, this Court reverses the
district court’s judgnents.

Background Facts

On Novenber 18, 1999, the Texas A&M University bonfire stack
col l apsed, killing 12 students and injuring another 27. After
the accident, the president of Texas A&M University (the
Uni versity) convened a special conmssion to investigate the
col l apse. The investigating conm ssion docunented its findings
and conclusions in the Final Report of the Special Conm ssion on
the 1999 Texas A&M Bonfire (Final Report). Subsequently, the
appellants filed six lawsuits. In the lawsuits, the plaintiffs
al | eged section 1983 clains under the state-created danger theory
and various state |law clains against the University and vari ous
University officials (the University Oficials) whomthe

plaintiffs hold responsible for their injuries.



Fromthe outset, the district court |limted discovery to the
issue of qualified immnity. The district court allowed five
weeks to conduct discovery on that issue and set the deadline for
di spositive notions four weeks |ater. Eight weeks after the
deadl ine for dispositive notions, the district court issued the
orders challenged in these appeals, dismssing all of the
plaintiffs’ clains. The court issued the sanme order in each
case.

The district court’s orders were quite clear. The court
first dismssed the plaintiffs’ clainms against the University as
a state entity on El eventh Anendnent immunity grounds. No
plaintiff appeals that action.

Next, the district court adopted the Final Report and
determ ned the actions of the University Oficials did not, as a
matter of law, rise to the |level of deliberate indifference.
Based on that determnation, the district court dismssed the
plaintiffs’ section 1983 clainms against the University Oficials
for failure to state a claimunder Rule 12(b)(6) of the Federal
Rul es of Civil Procedure. Each plaintiff challenges that action.

The district court then declined to exercise suppl enental
jurisdiction over the plaintiffs’ state |law clains and di sm ssed
those clains without prejudice. No plaintiff appeals that
action.

The Plaintiffs’ |Issues on Appeal



The plaintiffs’ issues on appeal can be summarized as
follows: (1) Whether the district court erred by relying on
docunents outside the conplaints to determne the plaintiffs
failed to state a claim and (2) whether the district court erred
by dism ssing the plaintiffs’ clains against the University
Oficials for failure to state a claim This Court reviews the
district court's dismssal under Rule 12(b)(6) de novo, taking
the allegations of the conplaint to be true. See Vander Zee v.
Reno, 73 F.3d 1365, 1368 (5th Cr. 1996); Eason v. Holt, 73 F. 3d
600, 601 (5th Cir. 1996).

Rul e 12(b)(6)

Rul e 12(b)(6) authorizes dism ssal of a conplaint for
“failure to state a claimupon which relief can be granted.”

FED. R CQv. P. 12(b)(6). The district court can grant a notion
to dismss only if it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claimthat would entitle
himto relief. See Leffall v. Dallas Indep. Sch. Dist., 28 F.3d
521, 524 (5th Gr. 1994). Accordingly, this Court has
consistently disfavored dism ssal under Rule 12(b)(6). See Hal

v. Thomas, 190 F. 3d 693, 696 (5th Gr. 1999); Mhone v. Addicks
Uility Dist. of Harris County, 836 F.2d 921, 926 (5th G

1988). In determning whether to grant a notion to dismss, the
district court nust not go outside the pleadings and nust accept

all well-pleaded facts as true, view ng those facts nobst



favorably to the plaintiff. See Scheuer v. Rhodes, 416 U. S. 232,
236 (1974); Khurana v. Innovative Health Care Sys., Inc., 130
F.3d 143, 147 (5th Gr. 1997); Capital Parks, Inc. v.

Sout heastern Adver. & Sales Sys., Inc. 30 F.3d 627, 629 (5th Cr.
1994) .

Al t hough the district court may not go outside the
conplaint, this Court has recognized one limted exception. In
Collins v. Morgan Stanley Dean Wtter, 224 F.3d 496, 498-99 (5th
Cr. 2000), this Court approved the district court’s
consi deration of docunments attached to a notion to dismss. In
that case, the district court relied on an agreenent and an
assessnent about a potential nerger between two conpanies in
determ ning the contract was not intended to benefit the
plaintiffs/stock option holders. See Collins v. Mrgan Stanley
Dean Wtter, 60 F. Supp.2d 614 (S.D. Tex. 1999). The fact that
the plaintiffs did not object to, or appeal, the district court’s
consi deration of those docunents was central to this Court’s
approval of that practice. See Collins, 224 F.3d at 498-99 (5th
Cir. 2000). |In approving the district court’s consideration of
t he docunents attached to the notion to dismss, this Court
restricted such consideration to docunents that are referred to
inthe plaintiff’s conplaint and are central to the plaintiff’s
claim Id.

Whet her the District Court Erred By Relying on the Final Report



The district court relied on Collins as its authority to
consider the Final Report in dismssing the plaintiffs’ clains.
Like Collins, the plaintiffs in the instant case referred to the
Final Report in their conplaints. But unlike Collins, the
University Oficials did not attach the Final Report to their
motion to dismss. Instead, the University Oficials quoted
portions of the Final Report in their notions and provided an
Internet cite. As aresult, the district court had to seek out
the report in order to consider it in nmaking the factual
determ nations that served as the basis of the court’s conclusion
about deliberate indifference.

The University Oficials nmaintain on appeal that because
they provided the Internet citation for the report, and because
the report is appropriate for judicial notice under Rule 201 of
the Federal Rules of Evidence, the plaintiffs had sufficient
notice of the docunent so that it was not necessary for the
University Oficials to attach it to their notion to i nvoke the
Coll'ins exception. The district court’s order, however, does not
indicate the court took judicial notice of the report. Even if
the district court had taken judicial notice of the report, that
action woul d have been i nproper because “[a] judicially noticed
fact nust be one not subject to reasonable dispute in that it is
either (1) generally knowmn within the territorial jurisdiction of

the trial court or (2) capable of accurate and ready



determ nation by resort to sources whose accuracy cannot
reasonably be questioned.” Fep. R Ewvip. 201(b). The Final

Report cannot be characterized as generally known within the
Southern District of Texas or capable of accurate and ready
determ nation by resort to sources whose accuracy cannot
reasonably be questioned. Instead, the Final Report is
essentially a defendant-created report that focuses on the causes
of the bonfire collapse and thanks at | east one of the University
Oficials for supporting the special comm ssion’s efforts to

i nvestigate the disaster.

In addition to the Final Report not being attached to the
nmotion, the plaintiffs did not accept the Final Report as true in
district court, and conplain about the district court’s
consideration of the Final Report on appeal. Notably, the
Scanlan plaintiffs, the Breen plaintiffs, the Kimmel plaintiffs
and Plaintiff Bill Davis objected to the Court's reliance on
Collins in their response to the defendants' notion for sunmary
judgnment. These plaintiffs distinguished Collins fromtheir case
stating,

Collins is unlike the present case in nmany respects:

(1) the Conm ssion Report was not attached to the

Motion to Dismss; (2) the Conmm ssion Report refers to

, i ncorporates and includes nunerous ot her docunents

t hat have not been presented to the Court or referenced

by Plaintiffs; (3) the Conm ssion Report, while

insightful, is not central to the Plaintiffs' clains;

and (4) the other docunents contained on the website

ref erenced i n Def endants' Mbtion are not even
mentioned by Plaintiffs in their conplaint.
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Al t hough the plaintiffs rely on the Final Report in their
conplaints, certainly the report alone is not central to their
clainms. Indeed, it is nmuch nore central to the University
Oficials’ defenses. The plaintiffs rely on substantial, other
evi dence to support their clains.? Consequently, the district
court’s first error was going outside the plaintiffs’ conplaints
and considering the Final Report. Even if the Final Report fel
under the Collins exception, the district court failed to
construe the plaintiffs’ factual allegations in the |ight nobst
favorable to the plaintiffs.
Construing the Allegations in the Plaintiffs’ Favor

Al t hough this Court has never explicitly adopted the state-
created danger theory, the Court set out the elenents of a state-
creat ed danger cause of action in Johnson v. Dallas |ndependent
School District, 38 F.3d 198 (5th Cr. 1994). In Johnson, the
Court explained that a plaintiff must show t he defendants used
their authority to create a dangerous environnment for the
plaintiff and that the defendants acted with deli berate
indifference to the plight of the plaintiff. See Johnson, 38
F.3d at 201. Later, the Court explained what is required to

establish deliberate indifference. |In Piotrowski v. Gty of

Al t hough the Self plaintiffs and Constock plaintiffs did
not specifically object to the Collins exception, those
plaintiffs presented substantial summary judgnent evi dence that
pl aced the district court on notice that they were relying on
much nore than the Final Report.
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Houston, the Court explained that to establish deliberate
indifference, the plaintiff nust show the “environnent created by
the state actors nust be dangerous; they nust know it is
dangerous; and . . . they nust have used their authority to
create an opportunity that would not otherw se have existed for
the third party's crinme to occur.” Piotrowski v. City of

Houston, 237 F.3d 567, 585 (5th G r. 2001)(quoting Johnson v.

Dall as I ndep. Sch. Dist.). Even a cursory review of the

conpl aints shows the plaintiffs pleaded facts to establish

del i berate indifference.

The plaintiffs filed a very simlar conplaint in each of the
underlying lawsuits. In the conplaints, the plaintiffs discussed
how t he bonfire grew over the years froma pile of burning trash
to a structure weighing over 3 mllion pounds. The plaintiffs
asserted that the defendants were well aware of the dangers posed
by the construction of the bonfire stack and that it had been
characterized by one of the University Oficials as the “nost
serious risk managenent activity at the University.” The
plaintiffs further asserted that:

The Def endants however, did not use their control to

see that the Bonfire stack was built in a safe manner.

I nstead, they allowed the Bonfire to growinto a

massi ve, conpl ex and dangerous structure. The

Def endants, through their action and inaction, created

a terrible peril that clearly could not, and should

not, have been designated and built solely by students.

The plaintiffs claimed that the University Oficials “created
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t hi s dangerous condition. They knew it was dangerous. Despite
that, they like ostriches, put their heads in the sand and
pretended the peril did not exist.”

The plaintiffs explained that the defendant had a vested
interest in keeping their heads in the sand and not exercising
supervi sion over the bonfire because they “used the Bonfire
experience and tradition as a huge marketing tool to lure
prospective students to A&M as well as to secure mllions of
dollars in donations fromalumi.” The plaintiffs went on to
claimthat the University Oficials “actively encouraged and
enticed students and alumi to work on the Bonfire stack while
they turned a blind eye to the peril.”

In stating their section 1983 clains, the plaintiffs
i ncl uded the | anguage “del i berate indifference” to describe a
particular University Oficial’s conduct. Although the
plaintiffs relied on the Final Report for their characterization
of the danger posed by the bonfire, the introductory paragraph of
five of the conplaints nakes it clear that the plaintiffs rely on
nmore than the Final Report. |In that paragraph, the plaintiffs
all ege that “despite clear and overwhel m ng evidence of their
culpability, including, but not limted to, the independent
Bonfire Comm ssion’s (“Comm ssion”) Report, the Defendants have
failed to take or accept any responsibility whatsoever.”(enphasis

added) .
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| f these allegations were construed in the |Iight nost
favorable to the plaintiff, the district court should have
determ ned the plaintiffs had pl eaded sufficient factual
all egations to show the bonfire construction environnent was
dangerous, the University Oficials knew it was dangerous, and
the University Oficials used their authority to create an
opportunity for the resulting harmto occur. As a result, the
district court should have concluded that the plaintiffs stated a
section 1983 clai munder the state-created danger theory.

If the district court was going to consider the Final
Report, the court should have converted the notion to dismss to
a notion for summary judgnent, given the parties notice, and then
considered all of the evidence presented.? See FeD. R Qv. P.
12(b)(6). Had the district court done that, the court would have
been faced with the questions of fact the evidence presents.

| ndeed, the introductory paragraphs of five conplaints clearly

2Apparently, nost of the plaintiffs saw the hand-witing on
the wall. In their responses to the defendants' notions to
dism ss, the Scanlan plaintiffs, the Breen plaintiffs, the Ki nmel
plaintiffs, and Plaintiff Bill Davis objected to the defendants
reliance on the Final Report. |In particular, these plaintiffs
asserted that because the defendants were relying on facts and
docunents not contained wthin the pleadings, the Court nust
convert the notion to dismss to a notion for summary judgnent,
and asserted that they were entitled to discover evidence central
to their clains before the Court ruled on the notion to dism ss.
Al t hough the Self plaintiffs and the Constock plaintiffs did not
make this particular objection, they presented substanti al
summary judgnent evidence that placed the district court on
notice that plaintiffs were relying on much nore than the Final
Report.
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indicate the plaintiffs are relying on nore than the Final Report
as evidence for their clains.

By sinply adopting the Final Report as the basis for
determning the University Oficials did not act with deliberate
indifference, the district court deferred to a defendant-created
comm ssion rather than presenting the questions of material fact
to atrier of fact. Wlether deliberately del egating the
construction of the bonfire stack to students the University
Oficials allegedly knew were not qualified to handle such a
dangerous project, and whether deliberately providing no
supervision to students in building the bonfire even though they
knew t he students were not qualified to build the stack,
constituted deliberate indifference presents fundanental
questions of material fact. Oddly, the district court
acknowl edged in a footnote that the existence of deliberate
indifference is often a factual determ nation, but stated

because the Final Report affirmatively discloses that

the University Oficials in this case | acked the

requisite culpability with respect to the alleged

violation of the Bonfire victins’ constitutional

rights, it is not only appropriate, but mandatory in

this instance to conclude that the University Oficials

failed to act with deliberate indifference, as a matter

of | aw.

Al t hough the district court stated in its orders that “the
Parties have accepted the Final Report,” nost of the plaintiffs

objected to the district court’s reliance on the Final Report in

their responses to the defendants' notions for summary judgnent.
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In particular, the Scanlan plaintiffs, the Breen plaintiffs, the
Kimmel plaintiffs, the Self plaintiffs, and Plaintiff Bill Davis
conpl ai ned:

The Defendants assert that the Plaintiffs have accepted

the Comm ssion's final [sic] Report and findi ngs.

(State's Brief, p. 2.) That statenent is untrue and

t he Defendants have cited no support for that position.

The Plaintiffs, however, are entitled to rely on

portions of the Report as adm ssions by the Defendants

as it is essentially an A&M report and has been adopted

by the Def endants.
Certainly, reasonable mnds could differ about the Final Report’s
concl usi ons about the University Oficials’ roles in the collapse
of the bonfire stack. [If all of the summary judgnent evidence
presents genui ne issues of material fact, those roles should be
decided by a trier of fact, not the defendants thensel ves.
Consequently, the district court erred because it went outside
the conplaints and did not construe the plaintiffs’ allegations
in favor of the plaintiffs.

Concl usi on

Because the district court erred in dismssing the
plaintiffs’ clains against the University Oficials, the Court
REVERSES the district court’s judgnments and REMANDS the cases to
the district court for further proceedi ngs consistent with this
opi ni on.

REVERSED and REMANDED
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