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PER CURI AM

Texas Death Row inmate, |van Ray Mirphy, Jr., (hereinafter
“Mur phy”) seeks habeas corpus relief from his capital nurder
conviction and death sentence relying upon the Suprene Court’s

decisions in Penry v. Lynaugh, 492 U S. 302 (1989) (hereinafter

“Penry 1”) and Penry v. Johnson, 532 U S. 782 (2001) (hereinafter

“Penry 117"). Murphy was tried and convicted by a jury in state



district court in Cctober of 1990, right in the mddle of that
t roubl esone period of tinme between the i ssuance by the U S. Suprene
Court of its decision in Penry | and the effective date of the
anendnent passed by the Texas Legislature in 1991 which requires
the subm ssion of a special issue inquiring as to whether, in |light
of all mtigating evidence offered by the defendant, life in prison
is a nore appropriate sentence than the sentence of death. The
retrial of Penry occurred in this sanme period of uncertainty and
the form and the content of the two statutory special issues
(deli berateness and future dangerousness) and a separate
i nstruction on mtigation, i ncl udi ng t he “nullification
instruction” which were used in Mirphy’s original trial and in
Penry’s retrial were virtually identical. In Penry Il, the Suprene
Court subsequently held that the “nullificationinstruction” failed
to satisfy the requirenents of Penry | for providing a “vehicle” by
which the jury could express its views on mtigation evidence in a
deat h penalty case; and, therefore the Court vacated Penry’s death
penalty sentence and remanded Penry’s case for a new hearing on
puni shnent . Murphy now clains that he is entitled to the sane
relief for the sane reasons as Penry. The District Court denied
Mur phy any habeas relief but granted Murphy a COA on his Penry
cl ai ns. Murphy al so applied to this Court for grant of COA on
ot her issues besides the Penry issue, but we now deny Mirphy’s
request for additional COA s.

For better or for worse, however, we conclude that Mirphy’'s

2



appeal in this case is now controlled, not by the Suprene Court’s
decisions in Penry | and Penry Il, but by the en banc deci sion of

this Court in Robertson v. Cockrell, 2003 W 1204119 (5th Gr.

2003) (en banc). Li ke Murphy and Penry, Robertson was tried in
t hat sane troubl esone period of tine between 1989 and 1991 and t he
two speci al statutory issues (deliberateness and future
dangerousness) and a separate instruction on mtigating evidence
including “the nullification instruction,” which were given in
Robertson’s state trial, were virtually identical to those givenin
Penry’s retrial and Miurphy’s original trial. After Robertson’s
conviction and death penalty were affirnmed by the state courts on
both direct and state habeas reviews and by this Court on federal
habeas, the U S. Suprene Court granted a wit of certiorari,
vacated the judgnent of this Court and remanded the case for
reconsideration “inlight of” Penry IlI. On remand fromthe Suprene
Court, a panel of this Court granted habeas relief to Robertson on
the basis of the Suprene Court decision in Penry Il; but that panel
deci sion was voted to be reconsidered en banc and a majority of
this Court sitting en banc concluded that (i) Robertson's
mtigating evidence failed to satisfy the requirenents of
“constitutionally relevant mtigating evidence” as defined by
numer ous decisions of this Crcuit; (ii) that all of Robertson’s
mtigating evidence therefore could be legitimately considered by

the jury within the franework of the two statutory special issues



which were submtted; (iii) that the “nullification instruction”

whi ch was actually submtted to Robertson’s jury was surpl usage and

error, if any, in regard to its subm ssion, was harm ess; and
(iv) that the holding of the Suprene Court in Penry Il did not

apply to or control Robertson’ s appeal.

The quantity and quality of mtigating evidence offered by
Mur phy in the punishnent phase of his state trial is certainly not
any stronger than the mtigating evidence offered by Robertson and
we conclude that this panel is bound by the holding of our en banc
court in Robertson and we therefore reluctantly affirmthe decision
of the District Court bel ow which denied Murphy all relief which he
request ed.

W use the adverb “reluctantly” in the preceding holding
because two nenbers of this panel filed conprehensive dissents to
the hol ding of the en banc court in Robertson; and for the reasons
stated in those dissents, we rule as we do here in Murphy’s appeal
only because we are bound by the en banc decision in Robertson.

Judge Wener concurs in the judgnent only.



