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FURGESON, District Judge:

Def endant - Appel | ant Ri chard Janes Tucker appeals froma jury
verdict finding himguilty of one count of securities fraud and one
count of mail fraud on the ground that the district court
i nproperly excluded his securities expert. Tucker also appeals the
district court’s 1) failure to submt an elenent of the crines

charged to the jury, 2) msstatenent of the intent elenent in the

! District Judge of the Western District of Texas, sitting by
desi gnati on.
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jury charge, 3)failure to provide a specific unanimty-of-theory
instruction to the jury, and 4) inposition of consecutive
sent ences. For the reasons stated below we AFFIRM Tucker’s
conviction and sentence in full.

FACTS AND PROCEEDI NGS

First Fidelity Acceptance Corporation (“FFAC’) was a Nevada
corporation founded in 1991 and headquartered in Pl ano, Texas. |Its
purpose was to purchase and sell autonobile loans in the form of
install nent sales contracts, secured by autonobiles and |ight
t rucks. Upon acquiring the autonobile |oans, FFAC would then
“package” the loans and sell them to financial institutions and
| arge investors.

Tucker joined FFACin April of 1992 as a consultant to aid the
corporation in its first private placenent of asset-backed
securities. In Septenber of that year, the FFAC Board of Directors
named Tucker Chief Executive O ficer and Chairman of the Board.
According to Tucker, FFAC was perform ng exceptionally well from
1992 wuntil the first quarter of 1996, with total assets worth
$11, 672, 000. The CGovernment, however, nmintains that FFAC
experienced mxed financial results from 1991 through 1995, at
which time FFAC was facing a financial crisis.

In 1996, FFAC created a wholly-owned subsidiary, Autonobile
Recei vabl es Corporation (“FFAC ARC’), for the purpose of
establishing certain investnent trusts. Thereafter, FFAC ARC

organi zed three trusts with the goal of raising noney to be
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borrowed by FFAC and its subsidiaries for investnent in autonobile
loans. In order to generate capital, the trusts facilitated the
offer and sale of certificates; the m ninmuminvestnent anount was
$25, 000.

To entice potential investors to purchase the trust
certificates, Tucker drafted a Private Pl acenent Menorandum (“ PPM)
describing the investnent, the trust, and the trust’s relationship
to FFAC. The PPMs also contained a nunber of representations
regardi ng how FFAC woul d handl e and use the noney collected from
the investors. Notably, the PPMs prom sed that (1) the proceeds
from the sale of the certificates would be used only for the
pur poses denoted in the PPM (2) the trust at all tinmes would have
i nvestnments and cash with an aggregate val ue exceedi ng t he bal ance
of the certificates; (3) none of the assets in the trust would be
available to FFAC or its subsidiaries without first paying to the
trust the entire carrying value of such assets; and (4) investors
coul d obtain refunds of their entire investnents within ninety days
of their requests. Each PPMs “specific use of proceeds” section
i ndi cated that the proceeds fromthe sale of the certificates would
only be invested i n aut onobi | e | oans and aut onobi | e fl oor pl anni ng,
or placed in insurance reserves or cash reserves.? Finally, the

PPMs advised all potential investors that the investnents were

2 In his appellate brief, Tucker also notes that “the PPMs
permtted the nonies received frominvestors to be transferred to
FFAC and, in fact such a scenario was expected.”
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ri sky and subject to total |oss, and that FFAC m ght be unable to
sell the loans it acquired with the proceeds from the sale of
certificates.

Tucker described the investnents as securities in both the
PPMs and in tw Regulation D filings with the United States
Securities and Exchange Commi ssion (“SEC').?3 Tucker al so
represented to the SEC in the Regulation D filings that the noney
rai sed would not be used for “salaries and fees” or “repaynent of
i ndebt edness.”

The Governnent presented as part of its case Tucker’s
conversations with various securities brokers in which Tucker
assured themthat the proceeds fromthe certificate sal es woul d be
used only for the purchase of autonobile |oans and not FFAC s
busi ness costs. Tucker allegedly made the sane statenents to a
menber of the FFAC Board of Directors.

The Governnent also offered evidence that Tucker prepared
fal se financial records denonstrating that the funds rai sed by the
sale of the certificates were invested as represented in the PPMs.
Securities broker Joe MIller testified that his firm continually
requested from Tucker financial statenents reflecting the use of
the trust funds. In response, Tucker, in July of 1997, sent
financial statenments to MIler indicating that he had purchased a

| arge nunber of autonobile |oans with the proceeds, and that each

8 See 17 C.F.R 88 230.501-.508.
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of the trusts, not FFAC, possessed cash and autonobile loans in
excess of the anmounts invested. Tucker made a simlar
representation to Mller’s firmin March of 1998, weeks before the
col | apse of FFAC. *

The Governnent contended at trial that Tucker did not use the
majority of the noney raised fromthe sale of the certificates to
purchase autonobile | oans. |Instead, Tucker had used substanti al
anounts of the investors’ funds to pay FFAC salaries, rent, |egal
fees, and other operating costs such as travel and entertainnent
expenses. Moreover, Tucker, it was nmaintained, had used the
investors’ funds raised in the third trust to repay investors in
the second trust who had demanded rei nbursenent; had paid interest
and principal on securities that FFAC had issued in 1995, as well
as debts incurred prior to the creation of the trusts; and had paid
a settlenment in a civil lawsuit against him and FFAC with the
proceeds of the certificate sales.

In April of 1998, the Chief Financial Oficer of FFAC reported
to FFAC s Board of Directors that the corporation was insolvent.
Thereafter, the Board forced Tucker to resign. A teamcharged with
review ng the books and records of the trusts and FFAC concl uded

t hat FFAC was bankrupt and that the trusts held al nbst no assets of

4 Al though the Governnent alleges that Tucker created “bogus
financial statenents,” Tucker asserts that his “records disclosed
t he expenditure of every dollar, whether raised fromthe i nvestors
or other sources, and [that] there was no second set of sham
accounting records.” W find it difficult to reconcile these two
conflicting statenents.
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val ue. Those investors who had not withdrawn their investnent by
April 15, 1998, lost the principal of their investnent in addition
to any interest accrued. The losses incurred by all investors
total ed over $15 mllion.

On Novenber 14, 2001, a federal grand jury in the Eastern
District of Texas returned a two-count indictnent agai nst Tucker,
charging himw th one count of securities fraud and one count of
mai | fraud.?®

The first count accused Tucker of the “[u]se of interstate
conmerce for [the] purpose of fraud or deceit.”® The indictnent
al | eged that Tucker had engaged in all of the activities prohibited
inl1l5 US.C 8§ 77q(a)(1), (2), and (3)." The Government averred in
the indictnent that Tucker’s “schenme and artifice” to defraud was

evinced in the various statenents contained in the PPMs, as set

5 15 U S.C 88 77q(a) & 77x (securities fraud); 18 U S.C. 8§
1341 (mai |l fraud).

6 Section 77q, entitled “Fraudul ent interstate transactions,”
makes it a crine:

for any person in the offer or sale of any securities .

: by the wuse of any neans or instrunents of

transportation or comruni cationininterstate commerce or

by use of the mails, directly or indirectly

(1) to enpl oy any device, schene, or artifice to defraud,

or

(2) to obtain noney or property by nmeans of any untrue

statenent of a material fact or any om ssion to state a

material fact necessary in order to nmake the statenents

made, in |ight of the circunstances under which they were

made, not m sl eadi ng; or

(3) to engage in any transaction, practice, or course of

busi ness which operates or would operate as a fraud or

deceit upon the purchaser. 15 U. S.C 8§ 77q(a).

7 See id.



forth above.®

Specifically, count one of the indictnent included charges
t hat while nmaking certain promses in the PPMs, Tucker neglected to
disclose to potential investors, inter alia, that: (1) their
i nvestments would not be held in the trusts but rather deposited
directly into FFAC s operating account; (2) the proceeds would be
used to pay FFAC s operating costs; (3) previously invested funds
had not been expended as promi sed; and (4) the “interest” paid to
sone i nvestors consi sted of the proceeds fromcertificate sales and
not actual interest earned on investnments in autonobile | oans. The
Governnment averred that Tucker sent the fraudulent PPMs to
potential investors via the United States nmail, comercial
interstate carriers, andinterstate facsimle, and that he directed
the investors to mail paynents to FFAC s offices in Plano, Texas.
Finally, the Governnent |listed thirteen individuals whomTucker had

all egedly swindled, along with the dates of their investnents, the

8 According to the indictnent, Tucker promsed in the PPMs
t hat :
(1) the investors’ noney would be held in the trust, (2)
the investors’ noney would be used to invest in
autonobile loans and not used to pay FFAC s operating
costs, (3) the trusts would have investnents and cash
W th an aggregate value or “liquidation value” in excess
of the aggregate balance of the certificates at all
tinmes, (4) none of the assets of the trusts would be
available to FFAC or its subsidiaries wthout first
paying the trusts the full carrying val ue of such assets,
(5) investors could receive their investnents back in
full in less than ninety days after requesting their
funds, and(6) managenent of FFAC believed that there were
no | egal proceedings that were likely to have a materi al
adverse effect on FFAC
-



anounts, and their out-of-state addresses.

The second count of the indictnent accused Tucker of mai
fraud.® This count reiterated the allegations of count one, but
added t hat Tucker, in effecting his schene and artifice to defraud,
know ngly and willfully caused investors to place into the United
States mail envel opes addressed to FFAC and cont ai ni ng paynent for
the purchase of the trust certificates. The Governnent al so
duplicated the listing of investors in count one.

DI SCUSSI ON

Excl usi on of Expert Testi nony

A Standard of Revi ew

Tucker argues on appeal that the district court erred in

® The Mail Fraud statute provides:

Whoever, havi ng devi sed or intending to devi se any schene
or artifice to defraud, or for obtaining noney or
property by neans of false or fraudulent pretenses,
representations, or promses, or to sell, dispose of,
| oan, exchange, alter, give away, distribute, supply, or
furnish or procure for unlawful use any counterfeit or
spurious coin, obligation, security, or other article, or
anything represented to be or intimated or held out to be
such counterfeit or spurious article, for the purpose of
executing such schene or artifice or attenpting so to do,
pl aces in any post office or authorized depository for
mail matter, any matter or thing whatever to be sent or
delivered by the Postal Service, or deposits or causes to
be deposited any matter or thing whatever to be sent or
delivered by any private or comercial interstate
carrier, or takes or receives therefrom any such matter
or thing, or know ngly causes to be delivered by mail or
such carrier according to the direction thereon, or at
the place at which it is directed to be delivered by the
person to whomit is addressed, any such matter or thing,
shall be fined under this title or inprisoned not nore
than 20 years, or both. 18 U S.C. § 1341.
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preventing his securities expert fromtestifying. W review the
adm ssion or denial of expert evidence for abuse of discretion.?°
“District courts enjoy wde latitude in determning the
adm ssibility of expert testinony, and the discretion of the trial
judge and his or her decision will not be disturbed on appeal
unl ess manifestly erroneous.” |f it is found that the district
court abused its discretion in denying the adm ssion of expert
evi dence, we nust then consider whether the error was harnless,
“affirmng the judgnent unless the ruling affected a substanti al
right of the conplaining party.”?? |In the crimnal context, in
assessing whether an error affected a “substantial right” of a
defendant, the necessary inquiry is “whether the trier of fact
woul d have found the defendant guilty beyond a reasonabl e doubt
with the additional evidence inserted.”?®?

The Suprenme Court in Daubert v. Merrell Dow Pharnmaceuticals,

Inc.! laid down the analytical framework for determ ning whether

10 See Myore v. Ashland Chem, Inc., 151 F.3d 269, 274 (5th

Cir.1998) (en banc) (citing General Elec. Co. v. Joiner, 522 U S.
136 (1997)).

1 Watkins v. Telsmth, Inc., 121 F. 3d 984, 988 (5th G r. 1997)
(internal quotations and citations omtted).

12 United States v. Norris, 217 F.3d 262, 268-69 (5th
Cir.2000) (citations omtted).

3 United States v. Roberts, 887 F.2d 534, 536 (5th G r.1989)
(citing United States v. Lay, 644 F.2d 1087, 1091 (5th Cr. Unit A

1981) and United States v. Lueben, 812 F.2d 179, 187 n.7 (5th
Cir.1987)).

4 509 U S. 579 (1993).



expert testinony is adm ssi bl e under Federal Rul e of Evi dence 702.1°
“Under Daubert, Rule 702 charges trial courts to act as ‘gate-
keepers,’ nmaking a ‘prelimnary assessnent of whether the reasoning
or net hodol ogy underlying the testinony is scientifically valid and
of whet her that reasoni ng or net hodol ogy properly can be appliedto
the facts in issue.’”!® Accordingly, in order to be admi ssible
expert testinony nust be both “relevant and reliable.”? The
Daubert considerations apply to all species of expert testinony,
whet her based on “scientific, technical, or other specialized
know edge. " 18

B. Anal ysi s

The district court concluded during trial that Rule 702 barred
all of the testinony of Tucker’s proposed expert, Joel Held. The

reliability of Held s testinony does not seemto be in dispute.

%5 Rule 702 of the Federal Rules of Evidence provides:

If scientific, technical, or other specialized know edge
will assist the trier of fact to understand the evidence
or to determne a fact in issue, a witness qualified as

an expert by know edge, skill, experience, training, or
education, may testify thereto in the formof an opinion
or otherwise, if (1) the testinony is based upon

sufficient facts or data, (2) the testinony is the
product of reliable principles and nethods, and (3) the
W t ness has applied the principles and nethods reliably
to the facts of the case. Feb. R EviD. 702.

%  Pipitone v. Biomatrix, Inc., 288 F.3d 239, 243-44 (5th
Cir.2002) (quoting Daubert, 509 U S. at 592-93).

7 1d. at 244 (citing Daubert, 509 U S. at 589).

18 FED. R EviD. 702; see also Pipitone, 288 F.3d at 244
(citing Kunmho Tire Co. v. Carm chael, 526 U S. 137, 147 (1999)).
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For instance, the district court declared that Held was “qualified
to give opinions on custons and practices that are followed by
conpetent practitioners in practicing security law and the
preparation of Private Placenent Menoranda and O ferings.” The
brunt of the Governnent’s argunent was that Held s testinony woul d
not have assisted the jury. The appropriate inquiry here,
therefore, is “whether expert testinony proffered in the case is
sufficiently tied to the facts of the case that it wll aid the
jury in resolving a factual dispute.”?®®
1. Definition of “invest”

Held was prepared to elucidate the neaning of “invest in
aut onobi l e | oans” as that phrase was enployed in the “specific use
of proceeds” section of the PPMs. Specifically, Held would have
refuted the CGovernnent’s contention that an investnment in
aut onobi | e | oans neant only the purchase of the principal anmount of
t he | oans. Hel d woul d have urged instead that an investnent in
autonobil e  oans entails not only the purchase of |oans, but also
t he operating expenses and costs, such as paynent of conm ssions,
travel and entertainnment, finder’'s fees, evaluation services, and
attorney’ s fees.

This testinony is relevant to the issue of the definition of
“invest,” as the termwas used in the PPMs. Thus, the district

court should have allowed Held to provide the jury wth the usage

1 Daubert, 509 U. S. at 591 (quoting United States v. Downi ng,
753 F.2d 1224, 1242 (3d Cir.1985)).
11



of the word “invest” within the securities industry.

W find that the district court’s failure to allow Held to
testify as to an expanded definition of *“invest,” although
i nproper, was not “manifestly erroneous.”?® Wile Held s broader
definition mght have justified sone of Tucker’s expenses outside
t he purchase of autonobile |oans, the Governnent offered evidence
that many of Tucker’s expenditures violated even his |iberal
definition. For instance, Tucker, in addition to using the
proceeds for the operating costs of FFAC, al so di spersed the funds
in paynent of principal and interest on |loans unrelated to FFAC
ARC;, settlenment in a civil lawsuit; and interest and principal to
investors in the previous trusts, perpetuating what is known as a
Ponzi schene. ?!

Tucker’ s proposed expert testinony would have been limted to
an understanding of the term “invest in auto |loans” that would
i ncl ude various operating expenses associ ated with the purchase of
aut onobi l e | oans. Thus, even though the district court shoul d have
allowed Held to offer a definition that m ght have justified sone
of Tucker’s expenses, Tucker still deceived the investors by

spendi ng the noney in other unauthorized ways. Because the expert

20 Watkins v. Telsmth, Inc., 121 F.3d at 984 (internal
gquotations and citations omtted).

2t The Governnent al so presented evidence that of the proceeds

raised in the third trust, less than one percent was used to
purchase autonobile loans. Held was not prepared to testify that
the term “invest” included this kind of mninmm purchase of

aut onobi | e | oans.
12



only addressed a fragnent of the msuse of funds, and did not
address substantial areas of Tucker’s other applications of those
funds, any error in excluding Held's testinony in this regard was
mnimal. Mreover, even if we were to conclude that the district
court abused its discretion, Tucker cannot denonstrate how
excluding the expert testinony affected a substantial right, that
is, that Held s testinony regarding the neaning of the word
“Invest” would have planted a seed of doubt in the jurors’ m nds
sufficient to acquit himof fraud.
2. Nat ure of the certificates
Tucker argues on appeal that Held al so sought to testify that
the certificates issued to the investors were not securities as
defined by the Securities Exchange Act of 1934.22 Under the ternmns
of the Act, a security does not include “currency or any note,
draft, bill of exchange, or banker’s acceptance which has a
maturity at the tinme of issuance of not exceedi ng nine nonths .
.”"2% Held woul d have opined that since the certificates at issue
here were due immediately, they had a maturity date of |ess than
ni ne nonths and therefore did not qualify as securities. Further,
based on his expertise in the field of securities, Held woul d have
testified that “generally conpanies take the position that notes

that . . . have nine nonths or less of maturity and are simlar to

2215 U.S.C. § 78a.

2 15 U.S.C. § 78c(a)(10).
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comercial transactions, . . . are generally not secured, not
treated as securities for the purpose of registration with the
SEC.” Finally, Held woul d have posited that the certificates were
part of a secured transaction regulated by the Uniform Comerci al
Code and not the securities |aws. The basis for this latter
opinion was the filing of a UCC-1 financing statenent on behal f of
the three trusts, conferring upon each one an equal security
interest in all of the assets of FFAC

Al t hough Tucker raises this point of error on appeal, it is
apparent from the record that he never intended to submt the
i nformation described above to the jury. Rat her, Tucker agreed
t hroughout the trial that Held s proffer with regard to the issue
of whether the certificates were securities was hel pful only to the
district court’s separate | egal determ nation.? Thus, it was not
error for the district court to exclude evidence that Tucker never
intended to have the jury consider in the first place.

Mor eover, even allow ng that the district court sonehow erred,
Tucker has failed to showthat Held s testinony with regard to the
nature of the certificates would have affected the outcone of the
trial. The fact that the certificates sold to the investors were

redeemabl e on demand does not automatically renove them from

24 At three points during the trial, Tucker asserted that whether
the certificates were securities was a matter of law for the district
court to deci de.
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classification as a security. In Reves v. Ernst & Young,?® The
Suprene Court determined that a demand note could properly be
considered a “security” regulated by the anti-fraud provisions.
The Reves court rejected the notion that “legal fornmalisnms”2?® were
controlling and instead found that all suspect itens should be
adj udged by the “fam |y resenbl ance” approach.?’” The Suprene Court
in Reves al so found the “fundanental essence of a ‘security’ to be
its character as an ‘investnent.’”2 Under the circunstances,
notwi thstanding Held' s opinion that certain qualities of the
certificates favored the position that they were not securities, we

agree with the district court’s legal conclusion that the facts

%494 U.S. 56 (1990).

2% ]d. at 61 (noting that “Congress’ purpose in enacting the
securities laws was to regul ate i nvestnents, in whatever formthey
are nmade and by whatever nane they are called”).

27 Pursuant to the “famly resenbl ance” approach, a court
must, after concluding that the disputed transaction does not
strongly resenble a nenber of the non-security “famly,”

[flirst . . . examne the transaction to assess the
nmotivations that would pronpt a reasonable seller and
buyer to enter into it . . . Second, [the court nust]

exam ne the “plan of distribution” of the instrunent
to determ ne whether it is an instrunent in which there
is “common trading for specul ation or investnent” :
Third, [the court nust] examne the reasonable
expectations of the investing public . . . . Finally,
[the court nust] exam ne whet her sone factor such as the
exi stence of another regulatory schene significantly
reduces the risk of the instrunent, thereby rendering
application of the Securities Acts unnecessary. :
Reves, 494 U S. at 66-67 (citations and internal quotations
omtted); see also Trust Co. of Louisiana v. NNP. Inc., 104 F. 3d
1478 , 1489 (5th Cr.1997).

28 Reves, 494 U. S. at 68-69.
15



overwhel mngly supported a finding that the certificates were
i ndeed securities.?

Additionally, the record reveals that Tucker was able to
elicit the testinony regarding the UCC-1 financial statenent
through Patti Plunkett, FFAC s fornmer Chief Financial Oficer.
Pl unkett testified about the existence of the UCC-1 filing and al so
expl ained that the trustee possessed a first lien position on al
of the assets of FFAC for the benefit of the investors in the three
trusts. Held s testinony in this regard, which would have nerely
hi ghlighted these sane characteristics, was cunulative and
unnecessary.

In light of these matters, Tucker has not convinced us that
the district court erred. Certainly, Tucker has not raised a
pl ausi bl e suspicion that the trier of fact woul d not have found him
guilty beyond a reasonable doubt “with the additional evidence
inserted.”*

3. Tucker’s belief as to the nature of t he
certificates

Much  of Held s proposed testinony centered on his
“understanding fromthe facts that M. Tucker believed, and relied

upon, advice from counsel and others that the trust certificates

2 The district court concluded that a weighing of the four
famly-resenbl ance factors “clearly indicate[d] t hat t he
certificates sold by FFAC were securities.”

30 United States v. Roberts, 887 F.2d at 536 (citations
omtted).
16



i nvol ved were not securities, and therefore not regul ated by the
federal securities laws.”3 Tucker’s argunent, boil ed down, is that
he cannot be charged with a crimnal violation of 8 77q(a) if he
di d not subjectively believe that the certificates were securities.

We believe that Held s testinony in this regard was nothing
nmore than an attenpt by Tucker to testify by proxy, that is, to
elicit the aid of a so-called expert to expound on Tucker’s nental
state and thereby avoid taking the witness stand and undergoing
ri gorous cross-exam nation.

Further, wth regard to Tucker’s belief concerning the nature
of the certificates, the Ninth Crcuit has explained that:

the governnent is required to prove specific intent only

as it relates to the action constituting the fraudul ent,

m sl eading or deceitful conduct, but not as to the

know edge that the instrunent used is a security under

the Securities Act. The governnent need only prove that

the object sold or offered is, in fact, a security; it

need not be proved that the defendant had specific

know edge that the object sold or offered was a

security. %
Thus, by utilizing this view of specific intent, the Ninth Grcuit

reasoned that the Securities Exchange Act’s raison d etre, to

prevent a seller’s fraudul ent behavior, was served rather than

38 Also in his witten proffer, Held stated that he was
prepared to testify that although he “did not provide M. Tucker
wth the original advice that the trust certificates were not
securities, the | aw nonet hel ess supported the proposition.”

2 United States v. Brown, 578 F.2d 1280, 1284 (9th Cr.
1978); see also Buffo v. Gaddick, 742 F.2d 592, 597 (11th Gr.
1984); Cook v. State, 824 S.W2d 634, 637 (Tex. App.-— Dallas 1991).
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underm ned. ** The focus is then necessarily on whether a defendant
possessed the intent to defraud investors, his belief as to the
nature of the certificates notw thstandi ng.

By arguing that the certificates were not securities and
therefore not subject to the anti-fraud provisions of the
Securities Exchange Act of 1934, Tucker inplicitly urges us to
conclude that he was free to nmake whatever kind of representation
he wanted to the potential investors, whether m sleading or not.
W flatly reject this reasoning and instead adopt the Ninth
Circuit’s viewthat the defendant’s belief concerning the nature of
the securities is irrelevant. Additionally, we find that Tucker’s
efforts to elicit factual testinmony through his expert were
i nper m ssi bl e. Therefore, the district court properly excluded
this portion of Held s testinony.

4. Regul ation D evi dence

Finally, in what would have been Tucker’s response to the
Governnent’s presentation of evidence that Tucker had submtted
various filings with the SEC pursuant to Regul ati on D, Hel d sought
to testify that based on his experience, the |lead underwiters of
the trusts, and not Tucker, were required to conply with the
regulation. To fall within the safe harbor provision of Regul ation
D, and therefore be inmune fromcertain registration requirenents

with the Securities and Exchange Comm ssion, there can be no nore

% Brown, 578 F.2d at 1284.
18



than thirty-five unaccredited investors in a given endeavor.?3 The
regul ation hel ps to ensure that nostly “sophisticated” purchasers
are investing in private placenents.

Tucker does not refute the Governnent’s contention that he in
fact filed Regulation D exenptions with the SEC. Rather, Tucker
contends he was not responsible for conplying with Regulation D
regardi ng the perm ssi bl e nunber of unaccredited i nvestors. Thus,
Tucker argues that Held' s testinony was relevant as to the
Regul ation D information because Held “would have rebutted the
prosecution’s claimthat M. Tucker violated Regulation D.”% The
district court excluded the evidence on Rule 702 grounds,
concluding that Held was inproperly attenpting to evaluate the
evi dence and render his opinion as to what the brokers shoul d have
drawn fromit.

At trial, the Governnent brought forth Joe MIler, who is the
Chief Financial Oficer of United Pacific Securities (“UPS’), one
of the brokers offering the trust certificates. Mller testified
that UPS coul d only nonitor the nunber of unaccredited i nvestors by
cooperating with the issuer, since it only had the information of
its own investors. MIller attested that if there were severa

brokers offering the sanme investnent, it would be inpossible to

% See 17 CF.R § 230.501-.508.

% (Qoviously, Held' s beliefs were patently unreliable insofar
as he would have opined that sellers in the securities industry
comonly seek Regul ation D protection for investnents they do not
consider to be securities. Thus, Held s specul ative testinony
regardi ng Tucker’s intent was properly excl uded.

19



nmoni t or the nunber of unaccredited investors wi thout the aid of the
issuer, in this case, the trusts. The Governnent also offered a
facsimle cover sheet from Tucker to MIler containing notations
from a conversation between the two. Apparently, MIller had
t el ephoned Tucker to inquire whether Tucker was nonitoring the
nunber of unaccredited investors. MIller wote on the cover sheet:
“Tucker says no problem with non-accredited. Has nonitored
closely.”

The Governnent al so presented the testinony of Plunkett, who
testified that she tracked the nunber of accredited and
unaccredited investors in each trust and prepared a spreadsheet
containing that information, as well as the investors’ nanes, the
dates, and anounts of their investnents. Plunkett testified that
she later noticed Tucker’s assistant concealing the accreditation
informati on when faxing the spreadsheet to the broker dealers.
Pl unkett also clainmed that Tucker subsequently instructed her to
prepare two spreadsheets, one with the accreditation information
and one wi t hout.

Finally, the Governnment offered the testinony of Adanont
Ceorgeson, an attorney who perforned | egal work for FFAC, regarding
the contents of a letter he prepared and sent to UPS. The letter
informed UPS that, based on Georgeson’s discussions with Tucker
the investnent would be I|imted to accredited purchasers.
CGeorgeson also testified that he had discussed the issue of the

Regul ation D restrictions with Tucker who “was very clear” that
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there woul d be no unaccredited investors in the investnents.

At the presentation of each of these wtnesses, Tucker’s tri al
counsel objected to the testinony on the grounds that Tucker was
not being charged with a violation of Regulation D. |n response,
the Court agreed to provide a cautionary instruction advising that
jury that it could

not find the Defendant guilty of any crinme charged in the

indictment solely because he may have violated a

regul ation of the Securities and Exchange Conm ssion

However, you may but are not required to consider

evi dence of violations of these regulations as you woul d

any ot her evidence in determ ning whet her the Defendant

had the notive or required intent to commt the crines

charged in the indictnent.

In response, Held proposed to testify that UPS, FFAC s
princi pal broker, who had the list of investors, was primrily
responsi ble for nonitoring the nunber of non-accredited i nvestors.
According to Held, upon reaching thirty-five wunaccredited
investors, it was incunbent upon UPS, rather than Tucker, not to
add nore unaccredited investors so as to remain wthin the shelter
of Regul ation D.

We find that Held' s testinony was not hel pful to the trier of
fact, and therefore was properly excluded by the district court.
First, in the face of direct evidence that Tucker had doctored the
spreadsheets which would have denonstrated whether a particular
investor was accredited or unaccredited, and thereby aided the
brokers in nonitoring the investors’ status, it is difficult to

percei ve how Hel d’' s “speci al i zed know edge” of the regul ati on woul d

have assisted the jury in any way. Moreover, the record reveals
21



that UPS did in fact attenpt to nonitor its Regulation D
obligations but was thwarted from doing so by Tucker’s
m srepresentati ons and om ssions. Consequently, even accepting as
true Held’ s assertion that it was the broker’s responsibility, and
not Tucker’s, to ensure conpliance with Regulation D, the facts as
devel oped during the course of the trial show that, at any rate,
Tucker sabotaged this obligation. Thus, the district court wei ghed
the value of Held s testinony, not in a vacuum but by focusing
upon the particular facts and circunstances of the case, and
determ ned that the testinony would not aid the jury.3 W concur
wi th that conclusion
1. Faulty Jury Charge

Before the jury retired to deliberate, the district court
instructed the jury on the aws that Tucker had been charged with
vi ol ati ng. Wth regard to the securities fraud charge, the

district court explained the elenments of the crine.® Al though the

36  See CHARLES ALAN WRIGHT & VICTOR JAMES GOLD, FEDERAL PRACTI CE AND
PROCEDURE: EVIDENCE 8 6264 at 210 (1997).

87 Specifically, the district court explained that the
Governnent was required to prove beyond a reasonabl e doubt that:
(1) the defendant knowingly or willfully (a) enployed a
devi ce, schene, or artifice to defraud, or; (b) obtained
nmoney or property by neans of an untrue statenent of a
material fact or an omssion to state a material fact
necessary in order to nmake the statenent not m sl eadi ng,
in the light of the circunstances under which they were
made, or; (c) engaged in a transaction, practice, or
course of business that operated or would operate as a
fraud or deceit wupon the purchaser; (2) that the
Def endant’ s acts or om ssion were in connection with the
purchase or sale of securities; (3) that the Defendant
used, or caused to be used, the United States mail or
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jury charge did not contain the phrase “intent to defraud,”
i medi ately follow ng the delineation of the elenents, the district
court explained that Tucker acted with the requisite “intent to
defraud” if he “acted knowngly and with the specific intent to
deceive, ordinarily for the purpose of causing sone financial |oss
to another or [to] bring about sone financial gain” to hinself.
The district court also provided the jury with a definition of the
term “security” mrroring the definition contained in the
Securities Exchange Act of 1934.°38

Then, turning to the mail fraud charge, the district court

spelled out the essential elenents of that crine for the jury.?3°

other neans of transportation or communication in
intestate commerce in furtherance of the schene.

% The district court described a security as:
any note, stock, treasury stock, bond, debenture, evidence of
i ndebt edness, certificate of interest or participation in any

profit-sharing agreenent, col l ateral -trust certificate,
reorgani zation certificate or subscription, transferable
share, i nvest nent contract, voti ng-trust certificate,
certificate of deposit for a security, fractional undivided
interest in oil, gas, or other mneral rights, any put call,

straddl e, option, or privilege on any security, certificate of
deposit, or group or index of securities (including interest
therein or based on the value thereof), or any put, call,
straddle, option, or privilege entered into on a nationa
securities exchange relating to foreign currency, or, in
general, any interest or instrunent comonly known as a
“security,” or any certificate of interest or participation
in, tenporary or interim certificate for, receipt for,
guarantee of, or warrant or right to subscribe to or purchase,
any of the foregoing. See 15 U S.C. § 78c(a)(10).

% The district court explained that in order to find Tucker
guilty of mail fraud, the Governnent was required to prove beyond
a reasonabl e doubt:

(1) that the defendant knowingly created a schene to

defraud, that is nmade false statenents or om ssion of

23



Followng the recitation of these elenents, the district court
clarified that “*knowingly,’ as that term has been used fromtine
to tinme in these instructions, neans that the act was done
voluntarily and intentionally and not because of m stake or
acci dent.”

Tucker raises a nunber of potential shortcomngs related to
the jury instructions. First, he conplains that the district court
precluded the jury fromdeterm ning whether the certificates sold
to the investors were securities, arequired el enent of a charge of
securities fraud in violation of 8 77q(a). Next, Tucker alleges
that the district court did not adequately explain the requisite
crimnal intent for a 8§ 77q(a) violation. Finally, Tucker calls
attention to the district court’s failure to include in the jury
charge an instruction on specific unanimty of theory.

A Standard of Revi ew

Tucker did not raise these objections to the district court’s
instructions at trial. Pursuant to Federal Rule of Crim nal
Procedure 52(b), we “may correct forfeited errors only when the

appellant shows (1) there is an error, (2) that is clear or

material facts in the offer and sale of securities; (2)
that the defendant acted with the specific intent to
defraud; (3) that the defendant nailed sonething, or
caused another person to mail sonething, through the
United States Postal Service, or through a private or
comercial interstate carrier, for the purpose of
carrying our the schene; and (4) that the schene to
defraud enpl oyed fal se material representations.
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obvi ous, and (3) that affects his substantial rights.”% Once the
appel I ant establishes these factors, “the decision to correct the
forfeited error is within the sound discretion of the court, and
the court wll not exercise that discretion unless the error
seriously affects the fairness, integrity, or public reputation of
judicial proceedings.”*

B. Anal ysi s

1. Failure to submt “security” elenent to the jury

Tucker contends on appeal that the district court conmtted
plain error by renoving the i ssue of whether the certificates were
securities from the jury’'s consideration. As noted above, the
district court, at Tucker’s urging, determ ned that whether the
certificates were securities was purely a |l egal question.* Post-
trial, the district court issued a ruling finding that the
certificates at issue were, as a matter of |aw, securities.

Tucker asserts that the district court did not instruct the
jury that in order to convict himof either count charged in the
indictnment, it would have to find beyond a reasonabl e doubt that

the certificates sold to the investors were in fact securities.

4 United States v. Waldron, 118 F. 3d 369, 371 (5th Cr.1997)
(citing United States v. Blocker, 104 F.3d 720, 735 (5th
Cir.1997)); FeEp. R CRM P. 52(b).

4 WAl dron, 118 F. 3d at 371 (citing Bl ocker, 104 F.3d at 735).

42 1t is rather disingenuous for Tucker to argue now that the
matter of whether the certificates were securities should have been
submtted to the jury when throughout the trial he argued that it
was a matter of law to be decided solely by the district court.
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Yet a reading of the jury charge reveals that the district court
did submt this elenent to the jury. The district court expl ai ned
to the jury that the second elenent, which the Governnent was
burdened wi t h provi ng beyond a reasonabl e doubt, required a show ng
“that the Defendant’s acts or om ssions were in connection with the
purchase or sale of securities.” As already noted, the district
court then provided the jury with the definition of a security. W
disagree with Tucker that the district court’s definition of
“security” was “cursory” and “superfluous.” Rather, the district
court furnished the definition of “security” as contained in the
Securities Exchange Act of 1934. Most inportantly, the district
court at no tinme infornmed the jury that it was not to consider
whet her this elenment of the crinme had been satisfied.
In refutation of the Governnent’s claim that the security
i ssue was actually delivered to the jury for consideration, Tucker
points to the district court’s post-trial order finding that the
certificates were indeed securities. But the district court’s
| ater determ nation does not change the fact that three nonths
prior, the “security” elenent appeared in the jury charge, and the
jury made a finding that the certificates were securities in
arriving at its decision to convict on this charge. As such, the
district did not act inproperly since it did not preclude the jury
from maki ng that determ nation.
2. Failure to submt proper charge on 8§ 77qg(a) intent

el ement
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The Governnent indicted Tucker for violating 8 77q(a), which
prohi bits the fraudul ent offer or sale of securitiesininterstate
conmerce.*® |In crimnal prosecutions, violations of § 77q(a) are
charged simultaneously with 8 77x which contains the applicable
nens rea.* Accordingly, 8 77x provides that only “wllful”
violations of 8 77q(a) trigger crimnal liability.*

Tucker conplains that wwth regard to the § 77q(a) violation,
the district court failed to instruct the jury that in order to
convict, it needed to find that he acted with the specific intent
to defraud. According to Tucker, the root of the problemis the
district court’s direction that the jury could convict upon finding
t hat Tucker acted knowingly or willfully. To be sure, the federa
pattern jury charge for this crine enploys the phrase “know ngly
and del i berately.”* Further, Tucker argues that since the district

court didinclude the phrase “intent to defraud” in the el enents of

2 15 U.S.C. 8§ 77q(a).
4 |d. 88 77q(a) & 77x.

4 Section 77x provides that:

Any person who willfully violates any of the provisions
of this subchapter, or the rules and regulations
promul gat ed by the Comm ssi on under authority thereof, or
any person who willfully, in a registration statenent
filed under this subchapter, nakes any untrue statenent
of a material fact or omts to state any material fact
required to be stated therein or necessary to make the
statenents therein not m sl eadi ng, shall upon conviction
be fined not nore than $10,000 or inprisoned not nore
than five years, or both. 15 U S. C. § 77x.

46 2B FED. JURY PRAC. & INSTR. § 62.03 (5th ed.).
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mai | fraud, there exists a real possibility that the jury believed
the definition provided for that phrase related only to the nmail
fraud count. Thus, Tucker believes that the jury mght have
convicted himon a finding of lesser intent than that which is
required by 8 77x. Finally, Tucker faults the district court for
failing to define the term“willfully” in the charge. Al of these
argunents fail.

Wth regard to district court’s substitution of “or” for “and”
inthe phrase “knowingly or willfully” inthe jury instructions, we
find that this typographical m stake constitutes an obvi ous error.
However, the district court’s placenent of the definition of
“Iintent to defraud” inmmediately follow ng the el enents of the first
count effaced any confusion the jury mght have encountered
concerning the requisite nens rea. |n addition, even assum ng that
the jury convicted Tucker on the “lesser” crimnal intent of
“knowi ngly,” the definition of that term provided to the jury in
the mail fraud count - voluntarily and intentionally - was
sufficiently like “wllfully” to renove any doubt regarding the
appl i cabl e nental state.

Tucker’s second conplaint that the district court failed to
add “intent to defraud” into the elenents of a § 77q(a) violation
is equally unavailing. The district court’s instructions m m cked
the federal pattern jury charge, which makes no nention of “intent

to defraud.”* Thus, the failure to include that phrase within the

47 2B FED. JURY PrRAC. & INSTR. 8§ 62. 03.
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essential elenments of a 8§ 77q(a) violation cannot constitute
reversible error.
Finally, Tucker does not point to any case requiring the trial

court to definewthinthe jury charge “wllfully,” as that termis
referred to in 8 77x.

The Governnent points out that the evidence presented in the
case clearly bespoke of wllful, fraudul ent behavi or on the part of
Tucker. The Governnent produced evi dence that Tucker purposefully
decei ved the brokers, investors, regulators, and FFAC s Board of
Directors. The Governnent al so of fered proof that Tucker conceal ed
financial information, falsified financial sunmaries, drafted the
PPMs, and controlled and directed the transfer of all of the
i nvestors’ noney. Tucker did not rebut this evidence with his own
fact w tnesses.

Al of these factors, taken together, indicate that although
the instructions concerning the requisite intent inthe first count
were not “faultless,” they nonetheless provided the jury an
adequat e understanding of the intent elenent.*® Certainly, the
forfeited errors alleged by Tucker do not I|eave us “wth
substantial and ineradicable doubt whether the jury has been

properly guided in its deliberations.”*

3. Failure to charge jury on specific unanimty of

48 Pierce v. Ransey Wnch Co., 753 F.2d 416, 425 (5th
Cir.1985) (citations omtted).

4 d.
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t heory

Tucker asserts that the district court further erred by not
including a specific unanimty-of-theory instruction in the jury
charge. Each count of the indictnent identified thirty mailings,
each one creating a separate act of securities and mail fraud.
Thus, Tucker argues that in the absence of a specific unanimty
instruction, the jurors m ght have convicted hi mdespite internal
di sagreenent about which mailing or mailings he initiated.

Tucker points to two Fifth Crcuit decisions which he urges
are controlling. In the first, United States v. G bson, we
considered a defendant’s tinely objection to “a court instruction
t hat may have judicially sanctioned a non-unani nous verdict.”5 W
found such an instruction to be reversible error. Presently,
Tucker’s reliance on G bson is unfounded since he has not alleged
that the district court affirmatively instructed the jury to
di sregard unanimty while deliberating.

In the second, United States v. Holley,® a jury convicted the
def endant of two counts of perjury. Each count alleged that the
defendant had mde nultiple statenents, any one of which

established crimnal liability. Before submtting the instructions

Sanders v. United States, 415 F. 2d 621, 626 (5th G r. 1969)
(reiterating that “[i]Jt is settled that each separate use of the
mails in the execution of a schenme to defraud constitutes a
separate offense”)(citations omtted)).

5t 553 F.2d 453, 457 (5th Gr. 1977).

52942 F.2d 916 (5th Gr.1991).
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tothe jury, the defendant in Holley “specifically objected to the
charge because it contained no. . . requirenent . . . that all of
the jurors concur in the knowing falsity of at | east one particul ar
statenent.” % Finding the indictment to be duplicitous, we
concluded that there was a “reasonable possibility that the jury
was not unaninous with respect to at |east one statenent in each
count” and ordered a new trial.* Significantly, in Holley, the
def endant | odged explicit objections to the charge; here, Tucker
conplains after having forfeited any potential errors in his
charge, with his only relief residing in his ability to convince us
that one or nore of the errors he cites were clear and affected his
substantial rights.

The gquiding principle here should be our pronouncenent in
G bson that “absent conpetent evidence to the contrary, a court has
no reason to assunme that an inconsistent or conprom se verdict is
not wunani nous, and therefore has no justification for inquiring
into the logic behind the jury's verdict.”> Mreover, we affirned
in Holley that a specific unanimty-of-theory charge was required
under those circunstances where “there exists a genuine risk that
the jury is confused or that a conviction may occur as the result

of different jurors concluding that a defendant commtted different

 |d. at 929.
% d.

5 G bson, 553 F.2d at 457 (citations omtted).
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acts. "¢
QG her than his bare assertion that the error “was plain and

substantially prejudiced [hin],” Tucker does not corroborate his
claimof prejudicial error with a nodi cum of evidence tending to
show that the jury was confused or possessed any difficulty
reachi ng a unani nous verdict.® Thus, even if we were to concl ude
that the district court’s failure to include an instruction on
specific unanimty of theory established clear error so as to have
af fected his substantial rights, Tucker cannot convi nce us that our
failure to correct the error will “seriously affect[] the fairness,
integrity, or public reputation of judicial proceedings.”>8
[11. Doubl e Jeopardy

As a final point of error, Tucker maintains that the district
court’s inposition of consecutive sentences caused him to be
puni shed twice for the sanme offense in violation of the Fifth
Amendnent protection against double jeopardy. Mul tiplicitous
indictnments, or indictnents that charge a single offense in several

counts, raise this concern.®* “A defendant nust challenge the

multiplicity of an indictnent before trial or forfeit the issue.

6 Holley 942 F.2d at 926 (citations and internal quotations
omtted).

7 The CGovernnment directs our attention to the fact that the
jury took only thirty-six mnutes to deliberate before finding
Tucker guilty.

8 United States v. Waldron, 118 F. 3d at 371 (citing Bl ocker,
104 F.3d at 735).

% United States v. Reedy, 304 F.3d 358, 363 (5th Cr.2002).
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He may, however, raise clains about the nultiplicity of
sentences for the first tine on appeal.”® W have consistently
held that “[t]he test for determ ning whether the sanme act or
transaction constitutes two offenses or only one is whether
conviction under each statutory provision requires proof of an
addi tional fact which the other does not.”®

In United States v. Bruce, this Court considered the
simlarities between the crimes of mail fraud and securities fraud
and concluded that “there is one elenent in 77q(a) which is not
present in 8§ 1341 — the offer or sale of a security.”% Tucker
argues that by contrast, the district court deleted this sole
distinction by instructing the jury that, with regard to the count
of mail fraud, it could convict Tucker upon a finding that he
“knowi ngly created a schene to defraud, that is nade false
statenments or om ssions of material facts in the offer and sal e of
securities.” Tucker avers that the district court’s inclusion in
the mail -fraud charge of the one di stinguishing el enent between the

two crimes rendered them one and the sane.

60 ]d. at 364 (citing United States v. Soape, 169 F.3d 257,
265-66 (5th Cir.1999) and United States v. Cooper, 966 F.2d 936,
940 (5th GCr.1992)). Al t hough Tucker mainly contests the
mul tiplicitous nature of the jury charge and subsequent sentenci ng,
he al so points out the simlarities between the counts charged in
the indictnment. Tucker has clearly forfeited any consi deration of
the latter.

61 Reedy, 304 F.3d at 363. (citations omtted).

62 United States v. Bruce, 488 F. 2d 1224, 1230 (5th Cr.1973).
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We agree with the Governnent’s supposition that the district
court was nerely copying the Fifth GCrcuit pattern jury
instructions when it described the schene or artifice to defraud.
| ndeed, the first essential elenent for the crine of mail fraud in
the pattern jury charge is as follows: “First: That the defendant
know ngly created a schene to defraud, that is [ descri be
schene fromthe indictnent] . . . .”% NMbreover, the pattern jury
i nstructions provide:

It is not necessary that the governnent prove all of the

details alleged in the indictnent concerning the precise

nature and purpose of the schene, or that the mailed
material was itself false or fraudulent, or that the

al | eged schene actually succeeded in defraudi ng anyone,

or that the use of the mail was intended as the specific

or exclusive nmeans of acconplishing the alleged fraud. %
Al t hough the district court did not include this instructioninits
jury charge, the coment nonet hel ess evinces the drafters’ intent
to clarify the schene underlying the allegation of mail fraud,
rather than an intent to add an additional elenent to the crine.
As such, the description of the schene need not be proved to
establish Tucker’s guilt for the crinme of mail fraud, and the
sentences inposed were not nultiplicitous.

CONCLUSI ON
The district court erred in not allowing Tucker’s expert

W t ness to endorse an expanded interpretation of the term*“invest,’

and thereby refute the Governnent’s nore restrictive nmeani ng. But

635  PATTERN CRRM JURY INSTR. Fifth Crcuit. 8 2.59.

& 1d.
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because Hel d’ s expl anati on woul d have accounted for only a small
portion of the w despread m suse of the proceeds, the district
court’s error does not constitute grounds for reversal.

We reject Tucker’s argunent that the district court inproperly
excl uded evidence pertaining to the nature of the certificates,
havi ng found that it was never Tucker’s aimto submt this issueto
the jury.

Simlarly, we find that the district court properly excluded
Held' s testinony as to Tucker’s belief about the nature of the
certificates.

The district court did not abuse its discretion by excluding
Hel d’ s expert opinion that it was incunbent upon the underwiters
and not Tucker to conply with Regulation D since this information
woul d not have assisted the jury.

Turning to the jury charge, we conclude that the district
court did submt the issue of whether the certificates were
securities to the jury and therefore did not err by wthholding
this el enent. Moreover, Tucker cannot denonstrate that either the
district court’s jury instruction with respect to the intent
element of a 8 77q(a) violation, or its failure to instruct the
jury on specific unanimty of theory, anounted to clear error
sufficient to reverse the conviction.

Finally, Tucker failed to substantiate his claim that the
sentences inposed were nultiplicitous in violation of the Fifth

Amendnent protection agai nst doubl e j eopardy.
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