IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40688
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

ver sus

JUAN ANTONI O MORENO- VARGAS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

Decenber 18, 2002
Bef ore GARWOOD, JOLLY, and SMTH, G rcuit Judges.
GARWOOD, Circuit Judge:

Juan Antonio Mreno-Vargas appeals his conviction for
possession of cocaine with intent to distribute. Mreno contends
that the district court erred in denying his notion to suppress
evidence seized from his vehicle at the Sarita inmgration
checkpoint. CGting Cty of Indianapolis v. Ednond, 531 U S. 32,
121 S. . 447 (2000), Mreno contends that his detention at the

checkpoint was illegal at its inception because the checkpoint has



a secondary progranmmati c purpose of drug interdiction, as evidenced
by the permanent presence of dogs cross-trained to detect drugs as
well as humans (the alert of the dogs being the sane on detection
of either). This argunent is without nerit.

Moreno does not dispute that, as the district court found (on
t he basis of anple, and virtual |y undi sputed, evidence), the Sarita
checkpoint has as its primary progranmati c purpose the enforcenent
of the immgration |aws. Ednond requires no nore.

Ednond states “[o]ur hol ding al so does not inpair the ability
of police officers to act appropriately upon information that they
properly learn during a checkpoint stop justified by a lawfu
primary purpose, even where such action may result in the arrest of
a notorist for an offense unrelated to that purpose.” 1d., 121
S.Ct. at 457 (enphasis added).? In United States v. Mchuca-
Barrera, 261 F.3d 425 (5th Gr. 2001), we held that “checkpoints
wth the primary purpose of identifying illegal inmgrants are

constitutional,” i1d. at 431 (enphasis added), that in such a case

See also id., 121 S.Ct. at 456 n.1:
“ our judgnment turns on the fact that the primry
pur pose of the I ndianapolis checkpoints is to advance the
general interest in crinme control. THE CH EF JUSTICE s
di ssent also erroneously characterizes our opinion as

hol ding that the ‘use of a drug-sniffing dog. . . annuls
what is otherw se plainly constitutional under our Fourth
Amendnent j uri sprudence.’ Post, at 458. Agai n, the

constitutional defect of the programis that its primry
purpose is to advance the general interest in crinme
control.” (enphasis added).
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“[1]t is the length of the detention, not the questions asked, that
makes a specific stop unreasonable,” id. at 432, and that where
“the primary purpose of the . . . checkpoint is to investigate
immgration status . . . we face only the question of whether the
suspi ci onl ess [checkpoint] stop . . . was sufficiently limted in
duration to pass constitutional nuster.” 1d. at 434-35 (enphasis
added). In that case, we upheld the search despite the fact that
the Border Patrol Agent at the checkpoint had asked the defendant
about drugs, because the questioning was “within the perm ssible
duration of an inmmgration checkpoint stop.” Id. at 435. W are
aware that in its footnote 2 Ednond states “we need not decide
whet her the State may establish a checkpoint program with the
primary purpose of checking licenses or driver sobriety and a
secondary purpose of interdicting cocaine.” 1d., 121 S .. at 457
n.2. However, we agree with the D.C. Grcuit that this “footnote
seens divorced fromthe rest of the opinion” and that, as indicated
in other passages of Ednond above cited, a checkpoint s
constitutional if its primary purpose is lawful. United States v.
Davis, 270 F.3d 977, 979 (D.C. Cr. 2001). That is |likew se the
necessary i nference of our Machuca-Berrera hol di ng di scussed above.
Further, we cited Davis with approval in United States v. G een,
293 F. 3d 855, 859 (5th GCr. 2002), in respect to determning “the
pri mary purpose of a checkpoint.”

The Sarita checkpoint, where Mreno was stopped, is and has
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been for over twenty-five years an established fixed immgration
checkpoi nt operated by the Border Patrol, the validity of which was
sustained in United States v. Martinez-Fuerte, 96 S.Ct. 3075, 3079,
3087 (1976), affirmng United States v. Sifuentes, 512 F.2d 1402
(5th Gr. 1975) (table). W have | ong sustained such stops at this
checkpoi nt, including those where drugs were di scovered (Wwthinthe
scope of the immgration inquiry). See, e.g., United States v.
Rojas, 538 F.2d 670 (5th Gr. 1976); United States v. Mdina, 543
F.2d 553 (5th Gr. 1976). Moreno does not argue, and did not argue
bel ow, that the Sarita checkpoint would not be maintained were it
not for the fact that the immgration stops there often result in
interdiction of drugs, nor would the evidence support any such
finding, and the district court inplicitly found to the contrary.

We accordingly hold that Mreno's immgration stop at the
Sarita checkpoint was valid because the checkpoint has as its
primary programmatic purpose the enforcenent of the immgration
| aws, regardl ess of whether or not it could also be said to have a
secondary progranmati c purpose of drug interdiction.?

In the instant case, a dog alerted to Moreno’s vehicle at the
primary inspection area, while a border patrol agent was
guestioning Moreno about his citizenship (the dog was then outside

of the vehicle and no entry into it had been nade). Thus, the

2The district court made no finding as to whether or not there
was any such secondary progranmatic purpose.
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agent had a reasonabl e suspici on before she had finished verifying
Moreno’ s citizenship and the presence of the dog did not affect the
duration of the stop.
The judgnent is
AFFI RVED.



