REVI SED AUGUST 27, 2002

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 02-40317

ALI STAIR J. MACPHAI L,

Pl ai ntiff-Appellee,

VERSUS

OCEANEERI NG | NTERNATI ONAL, | NC.,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

August 7, 2002

Before DAVIS, DeMOSS, and STEWART, Circuit Judges.
DeMOSS, Circuit Judge:

This is an appeal froman action brought by Alistair MacPhai l
(MacPhail) as an admralty and maritime |aw claim against
Cceaneering International, Inc. (Cceaneering) in the United States
District Court for the Southern District of Texas. Specifically,
this appeal concerns the validity of contractual forum sel ection

clause and an injunction preventing OCceaneering from further



prosecuting any action agai nst MacPhail in Australi a.

Cceaneering presents two issues on appeal: (1) whether the
district court abused its discretion when it enjoined Cceaneering
fromprosecuting its contract cl ai ns agai nst MacPhail in Australi a;
and (2) whether the district court erred when it denied

Cceaneering’s Motion to Dism ss.

BACKGROUND

In May of 1998, MacPhail was working as a diver for
Cceaneering onboard a dive support vessel, which was operating in
the South China Sea off the Coast of China. MacPhail was enpl oyed
to performsaturation diving, which required himto be “stored” at
a depth of approximately 100 feet for a 30-day period.? Wile
saturation diving, MacPhail breathed a m xture of heliumand oxygen
and undertook approximately fifteen “bell runs” in which he
descended to a work area on the seabed in a diving bell, exited the
bell for several hours and then returned in the bell to the vessel.

On the second bell dive, McPhail observed oil, nud, and

sludge coating the hoses and the inside of the bell. MacPhai |

!Saturation diving is based on the principle that at certain
depths and after certain anounts of tine have passed, the anount of
time it takes to deconpress is the sane. This is the diver’'s
saturation point. Therefore, divers are placed in a tank, which
pl aces the divers under pressure and maintains themat this |evel
of pressure to avoid deconpression sickness or “the bends.” The
di vers can then be |l owered to the ocean floor through a diving bel
and brought back up to the tank, with no ill effects due to
deconpr essi on si ckness.



experi enced severe headaches, | oss of concentration, and decreased
coor di nati on. After the bell returned to the vessel, MacPhai
reported his problens to surface managenent and the interior of the
bell was cl eaned by the deck crew. MacPhail continued to nake his
schedul ed dives to the bottom but experienced headaches, |oss of
appetite, nausea, vomting, and other nedical problens. Later
anal ysis of the seabed indicated the nud on the bottom contai ned
toxic levels of arsenic, nercury, cyanide, hydrogen sulfide, and
pol ychl ori nat ed bi phenyl s.

At the end of his 30-day diving period, MacPhail was brought
to the surface and rel eased fromthe saturation tank. McPhail was
weak, disoriented, and needed nedical attention. MacPhai | was
transported to Hong Kong, where he received one day of nedica
treat nent. He was then transported to Singapore for additional
treatment, after which he was returned to Australia, where he
resided.? MacPhail saw additional doctors in Australia that were
provi ded by COceaneering. Over the next several nonths, MacPhai
continued to suffer from nunmerous conplications including sleep
| oss, depression, fainting spells, and headaches. During this
time, MacPhail requested that experts in hyperbaric nedicine and
t oxi col ogy exam ne him However, Cceaneering told MacPhail it was

| ooking for, but was unable to l|ocate appropriate specialists.

2MacPhai |l 's Origi nal Conpl aint bel ownotes that he is “a resi dent
and citizen of Australia.”



Eventual |y, MacPhail was told nothing nore nedically could be
done for him and the parties negotiated an agreed settlenent.
Despite being advised by Oceaneering to obtain |egal counsel,
MacPhail chose not to be represented by counsel during the
negoti ati ons and when he signed the Deed of Rel ease and Di scharge
(“Rel ease”).® The Rel ease provided: “This Deed of Release and
Di scharge will be governed by and construed in accordance with the
| aws of Western Australia.” |In addition, the Release included a
forum sel ection cl ause:

In the event of any dispute in respect of or
arising fromthis Deed of Rel ease and D scharge or
any matter relating thereto the parties hereby
agree to submt their dispute to the exclusive
jurisdiction of the District or Suprenme Court of
Western Australia, or to the Federal Court of
Australia and the parties hereby agree to submt to
the exclusive jurisdiction of the said Courts.

I n consideration of the Rel ease, MacPhail received $280, 000;
Cceaneering's commtnent to provide himwth additional training
courses; and a $25,000 escrow fund to cover future nedical
expenses.* Additionally, on Novenber 5, 1999, MacPhail filed suit

agai nst COceaneering in the District Court of Wstern Australia,

Perth; and that court entered final judgnent based on the Consent

In a letter dated Novenber 2, 1999, GCceaneering’s counsel
advi sed MacPhail of the proposed settl enent agreenent and advi sed,
“IwWje would recommend that you obtain |egal advice as soon as
possible . . . [c]Jould you kindly notify us in witing when you
have considered the docunents and obtained |egal advice on the
sanme.”

‘“The $25, 000 escrow account has since been exhaust ed.
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Order between MacPhail and Cceaneering.?®

I n Novenber 2000, MacPhail traveled to the United States for
treatment and was di agnosed with various physical abnormalities,
including brain and nerve damage, all linked to toxic chem cal
exposure and deconpression sickness. As a result, in Septenber of
2001, MacPhail filed this lawsuit against Oceaneering in the
Southern District of Texas, invoking the court's admralty
jurisdiction and claimng seanman status under 46 U S.C. § 688
Cceaneering filed a Motion to Dismss based on the Release and its
forum sel ection cl ause.

On Cctober 17, 2001, the district court issued an Order
Denying Cceaneering’s Mtion to D smss. The district court
concluded that the forum selection clause in the Release was
“unr easonabl e and t herefore unenforceabl e because its enforcenent
woul d violate a strong public policy and because Plaintiff would
t hereby be deprived of his day in court.”

On January 9, 2002, Cceaneering filed a Wit of Sumons in the

Suprene Court of Western Australia seeking to enforce specific

SUnder Section 9(1)(a) of Australia’s Admralty Act of 1998,
Federal Courts, the courts of the Territories and State courts have
jurisdiction over in personam maritine clains. Under Sections
4(3)(c) and (d), such maritine actions include clains for personal
injury sustained as a consequence of a defect in a ship or arising
out of an act or om ssion of the owner of the ship, or a person in
possession or control of a ship, or a person for whose w ongful
acts or omssions the owner of the ship is liable. See DAMEN J.
CREMEAN, ADM RALTY JURISDICTION: LAW AND PRACTICE IN AUSTRALIA 37-42 (The
Federation Press 1997) (discussing Sections 4(3)(c) and (d) of the
Admralty Act of 1988).



performance of the Rel ease. The Wit comanded MacPhail to nmake an
appearance in the Australian forum wthin 10 days. MacPhai |

however, was scheduled to travel to the United States in md-
January for further treatnment and i ndependent nedi cal exam nati ons.
As a result, MacPhail filed a Motion to Enjoin his admralty suit
in the Southern District of Texas. In his notion, MacPhail argued
that Oceaneering filed the Australian lawsuit to effectively
circunscri be the Southern District of Texas’ jurisdiction and to
interfere with MacPhail’s nedical treatnment. Cceaneering filed a
Motion in Qpposition and asked the district court to reconsider its
previous Oder denying Oceaneering's Mtion to Disnmss. On
February 11, 2002, the district court issued an order granting
MacPhail's Mdtion to Enjoin and denied Cceaneering's Mtion for

Reconsi deration. Qceaneering appeals fromthat order.

DI SCUSSI ON
| ssue |: VWhether the district court erred when it enjoined
Cceaneering fromprosecuting its contract clai ns agai nst
MacPhail in Australi a.
A.  Standard of Review
We review the district court's decision to grant injunctive
relief for abuse of discretion. Kaepa, Inc. v. Achilles Corp., 76
F.3d 624, 626 (5th Gr. 1996). Under this standard, “findings of

fact are uphel d unless clearly erroneous, whereas | egal concl usi ons

are subject to broad review and will be reversed if incorrect.”



Id. (internal quotations omtted).

B. Analysis

Two factors are relevant to our comty anal ysis as we eval uate
the district court’s granting of MacPhail’s Mtion to Enjoin
Cceaneering fromprosecuting its action for specific performance in
the Suprenme Court of Wstern Australia: whether the foreign
litigation is duplicitous and vexatious litigation; and whet her the
injunction is necessary to protect the court’s jurisdiction. See
id. at 627.

Cceaneering’ s instituting an enforcenent action in Australia
is not duplicitous or vexatious. The two suits are not
duplicitous. The suit filed by MacPhail in the Southern District
of Texas, although arising out of facts contenplated in the
Rel ease, is a maritine tort claim alleging substantial injuries.
The Australian lawsuit filed by OCceaneering seeks specific
performance of the settlenent agreenent that the Australian court
had already approved. Furthernore, GOceaneering s Australian
awsuit is not vexatious. |If the District Court of Australia had
proper jurisdiction to rule on the validity of the Release, as it
already had, it is hard to i magi ne how seeki ng enforcenent of that
ruling woul d be vexati ous.

We reject MacPhail’s argunent that the district court had to
issue the injunction to protect its jurisdiction. Wether or not

the District Court for the Southern District of Texas has



jurisdiction of this case is a function of whether or not the
Australian court had jurisdiction of the suit filed by MacPhail to
secure that court’s approval of his original settlenent agreenent
and release with GCceaneering. The District Court of Wstern
Australia established prima facie jurisdiction when it approved the
Rel ease and the settlenent between Oceaneering and MacPhail | ong
before the Southern District of Texas enjoined Oceaneering from
proceeding with its lawsuit in Australia. Furthernore, nothing in
the record suggests WMacPhail wll be barred from arguing the
validity of the Release and the forum selection clause in the
Australian forum Accordingly, we find that the district court
abused its discretion when it enjoined Cceaneering; and we VACATE
the district court’s order granting MacPhail’s Mdtion to Enjoin and

denyi ng Cceaneering’s Motion for Reconsideration.
| ssue I'l: Whether the district court erred when it denied
Cceaneering’s Mtion to Dismss MicPhail’s suit in

contravention of the forum sel ection cl ause.
A.  Standard of Review

The enforcenent of a forum selection clause is an issue of
law, and we reviewthe district court's conclusions of | aw de novo.
Afram Carriers, Inc. v. Meykens, 145 F.3d 298, 301 (5th Gr.
1998). Further, we reviewde novo a district court's determ nation
that a contract clause is unenforceable based on public policy

gr ounds. Fidelity & Deposit Co. v. Connor, 973 F.2d 1236, 1241

(5th Gr. 1992). This Court has held, however, that federal courts



must presunptively uphold forumsel ection clauses in international
transactions. Haynesworth v. Corporation, 121 F.3d 956, 962 (5th
Cr. 1997). Therefore, we review the district court's denial of
Cceaneering's Motion to Dism ss de novo.

B. Analysis

For sonme of the sane reasons stated above in Issue |, we
conclude the district court’s order denying Cceaneering’s Mdtionto
Di sm ss nmust be vacated. However, given the posture of this case,
we REMAND this proceeding to the Southern District of Texas with
instructions to hold this case in abeyance pending a judgnent by
the Suprenme Court of Western Australia concerning the negotiated
settlenment. |If the Australian court grants Cceaneering’s suit to
enforce the prior settlenent agreenent made in that court, then the
district court wll dismss this admralty proceeding wth
prej udi ce. If the Australian court sets aside the settlenent
agreenent for any reason, then the district court will restore this
case to its active docket and determ ne whether it has jurisdiction

over MacPhail’ s cl ai ns under the theories asserted in his petition.

CONCLUSI ON
Having carefully reviewed the record in this case and the
parties’ briefing and for the above reasons, we conclude the
district court abused its discretion when it enjoined Cceaneering

frompursuing its action for specific performance in the Suprene



Court of Western Australia. W VACATE the district court’s order
granting MacPhail’s Motion to Enjoin and Cceaneering’s Mtion for
Reconsi deration. Further, we STAY the district court proceedi ngs
pendi ng judgnment by the Australian court. W REMAND this case to
the district court for proceedings consistent wth this opinion.

VACATED in part, STAYED, and REMANDED.
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