IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 02-40236

Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
RUDOLPH CARL MAGNUSON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Eastern District of Texas

Sept enber 20, 2002

Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM

Rudol ph Carl Magnuson pled guilty to one count of wre fraud,
pursuant to a witten agreenent. Magnuson argues that the district
court erroneously inposed a two-level sentencing enhancenent for
usi ng “mass-marketing” in the comm ssion of his offense and clearly
erred in assessing a $20,000 fine. W affirm

Magnuson operated an advance fee schene, placing ads in
grocery store tabloid newspapers promsing interest-free |oans.
After collecting “application fees” and “deposits” fromunwi tting

vi ctins, Magnuson kept the noney for his own use and di d not extend



a loan to any applicants.

He objects to the district court’s inposition of a two-1evel
enhancenment under fornmer U S.S.G 8§ 2F1.1(b)(3) for using “nass-
marketing” in the commssion of his offense.! The sentencing
gui del i nes defi ne mass-marketing as a “plan, program pronotion, or
canpai gn that is conducted through solicitation by tel ephone, mail
the Internet, or other neans to i nduce a | arge nunber of persons to
(A) purchase goods or services; . . . or (O invest for financial
profit.”2 Magnuson argues that he did not engage in nass-narketing
because placing a newspaper advertisenent is passive, unlike
solicitation by tel ephone, mail, or the Internet.

As a prelimnary matter, we note that the definition of “mass-
marketing” is not limted to the listed nmediunms—it explicitly
contenpl ates “other nmeans” of mass-nmarketing.® Moreover, Magnuson
does not dispute that his adverti senents reached a “l arge nunber of
persons.” The average circul ati on of one tabl oi d newspaper in which
Magnuson advertised is 335,900 every six days.

Magnuson’s | one argunent is that 8 2F1.1(b)(3) is limted to
“active” rather than “passive” marketing. This viewis derived from
Judge Berzon’s dissent in the Ninth Crcuit’s recent decision in

United States v. Pirello.* Judge Berzon argued that the use of the

! Former U.S.S.G 8§ 2Fl1.1(b)(3) has since been repeal ed and
replaced by current U S . S.G 8 2BL.1(b)(2)(A)(ii).

2US S G §2F1.1cnt. n.3.
3 United States v. Dem ng, 269 F.3d 107, 109 (2d G r. 2001).
4 255 F.3d 728 (9th Cr. 2001).



word “solicitation” in the guideline “denotes nore than sinply
advertising” and “suggests sone sort of one-on-one inportuning.”®

We decline to adopt such arestrictive view. The plain neaning
of solicitationis to “solicit orders or trade, as for a business
house.”® Mbreover, two of the nediunms listed in the commentary
note—-mail and the Internet—-are thensel ves passive and often |ack
t he personal entreating required by Judge Berzon. Amass mailing to
300,000 people is no nore active than an advertisenent in a
newspaper. Simlarly, in a different context, we have recogni zed
that many Internet websites are passive.’” W agree with the
majority in Pirello and the Second Circuit that 8§ 2F1.1(b)(3)
merely requires advertising that reaches a “large nunber of
persons.”® The district court did not err by inposing a two-I|evel
enhancement under 8§ 2F1.1(b)(3).

Magnuson al so argues that the district court clearly erred by
i mposi ng a $20,000 fine. District courts are directed to inpose a
finein all cases, unless the defendant establishes that he w il be
unable to pay.°® The defendant bears the burden of proving his

inability to pay a fine, and may rely upon the PSRto establish his

51d. at 733 (Berzon, J., dissenting).
6 RaNnDov House CoLLEGE Dicti oNAaRY 1250-51 (1982).

7 Mnk v. AAAA Develop. LLC, 190 F.3d 333, 336 (5th Gir.
1999) .

8 Pirello, 255 F.3d at 731-32; See Dem ng, 269 F.3d at 109.
° U S S G § 5EL 2(a).



inability to pay.! Because the district court adopted the PSR in
this case, the governnent was required to present evi dence show ng
t hat Magnuson could, in fact, pay a fine. Gven that the PSR
i ndi cated t hat Magnuson had a net worth of $100, 000, the gover nnment
met its burden and the district court did not clearly err by
i nposi ng a $20, 000 fi ne.

AFFI RVED.

10 United States v. Fair, 979 F.2d 1037, 1042 (5th Cir. 1992).
11 d.



