REVI SED MARCH 17, 2003
UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 02-40208

United States of Anerica,

Pl ai ntiff/Appell ee,

VERSUS

Fredi Neptal Ram rez-Vel asquez; David Villarreal-Lara,

Def endant s/ Appel | ant s.

Appeal fromthe United States District Court
For the Southern District of Texas

February 21, 2003

Before JOLLY, DUHE, and WENER, Circuit Judges.
DUHE, Circuit Judge:

Followng a jury trial, Fredi Neptal Ram rez-Velasquez and
David Villarreal -Lara were convicted of possession with intent to
distribute marijuana in violation of 21 U S.C. 8§ 841(a)(1l) and
(b)(1)(B), and Villarreal-Lara was convicted of conspiracy in
violation of 21 U . S.C. § 846. Both defendants appeal. W affirm
| . FACTUAL AND PROCEDURAL HI STORY

Fredi Neptal Ram rez-Vel asquez (“Ramrez”) worked as a driver

for Kaizen Auto Transport, a conpany that receives Chrysler



vehi cl es manufactured in Mexico, then distributes them to U S
deal ers by truck. The Kaizen facility consists of two |ots, side
by side, surrounded by security fencing. On one ot is a parking
lot, on which the vehicles to be delivered are stored, and the
Kai zen office building, which contains offices and a room used by
the Kaizen drivers. The second lot is demarcated by a |ine of
trees and was used primarily to store auto transport vehicles. The
gated entrance to the facility is situated near the office
bui I ding, and security guards are posted near the office building
at night and on weekends.

Vehicles arriving fromthe factory are inspected for damage
and t hen cat al ogued onto di spatch sheets; each di spatch sheet lists
the vehicles to be delivered and their destination. Kaizen drivers
sel ect delivery destinations on a first-cone, first-served basis.
When a driver selects a dispatch sheet, the security guards record
the vehicle identification nunbers of the assigned vehicles, and
the driver nust inspect the vehicles for damage or shortages. The
driver then loads the vehicles on an auto transport vehicle
(“transport”) and delivers themto the dealer.

Transports are tractor-trailers on which six or seven vehicl es
can be | oaded. The nmethod used to |oad a transport is to | oad the
top tier of the transport, then raise it with hydraulic lifts and
| oad the bottomtier. The structure of the transport is such that
one wi shing to access a vehicle on the top tier after it has been
raised nmust clinb up and hold on—there is very little roomto
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st and.

One Sunday, Ramrez arrived to work at 8 a.m Ar mando
Vel asquez and Hector Soto (“Soto”), Kaizen security guards, were
the only other people at the facility. Ram rez obtained his
di spatch sheet and then nade a call from a phone in the drivers’
room Soto overheard Ramrez state that he needed “liquid.” Phone
records indicate that the call fromthe drivers’ roomwas pl aced at
8:07 a.m to a cellular phone owned by David Villarreal-
Lara(“Villarreal”), a nmechanic for Kaizen

Villarreal was on call seven days a week, twenty-four hours a
day. That notw thstanding, he rarely worked weekends; in the two
years that Soto had been a weekend security guard for Kaizen, he
had seen Villarreal only four tinmes. John Bannernman (“Bannernman”),
a Kai zen safety supervisor, served as the backup on-call nechanic,
and oft en worked weekend service calls in Villarreal’ s place. This
day, however, Villarreal did report to the Kaizen facility in
response to Ramrez’ s call

Ram rez’s habit in loading his auto transport was to pull the
transport into the loading area situated near the Kaizen office
bui Il ding and the security guards’ post. Once in the |oading area,
Ram rez would retrieve and inspect one vehicle, load it onto the
transport, and then retrieve and |oad another. On this day
however, Ramrez did not pull his transport to the |oading area;
instead he drove it to the second |lot and parked it behind the
trees, which obscured the security guards’ view of the transport.
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After conpleting his phone call, Ramrez went to his transport
and began | oadi ng. Shortly thereafter, Soto saw a | arge van arrive
and proceed to the area where Ramrez had parked his transport.
Between five and ten mnutes after the van arrived, Villarrea
approached the Kaizen office building and greeted Soto and
Vel asquez. He then retrieved the service truck, which housed tools
used for nmaintenance of transports, and returned to Ramrez’'s
transport. Sone tine later, Villarreal returned the service truck,
told Soto that he had fixed a flat tire on Ramrez’ s transport, and
got into the passenger side of the van, which left the facility.?
Ram rez finished |oading his transport and left it to run errands
bef ore enbarking on his route.

The next person to arrive at the Kazien facility was John
Banner man. He noticed that the service truck had been used and
asked the security guards if anyone had been in the truck that day.
Upon learning of Villarreal’s norning visit, Bannernan decided to
inspect Ramirez's transport and asked Soto to acconpany him
Bannerman clinbed onto the transport and opened the door of one of
the trucks nounted on the top tier. Inside he discovered a |arge
bl ack duffel bag containing bales of marijuana. Bannerman called
his supervisor, Cal MGaridge. MGridge arrived not |ong after
acconpani ed by Drug Enforcenent Adm nistration Agent Robert Perez.

Banner man expl ained to Agent Perez what had happened, and he and

1 The driver of the van renmai ns unidentified.
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Agent Perez watched Ramirez’'s transport and awaited Ramrez’s
return.

Ram rez returned to the facility at about 1:15 p.m, and after
brief preparations, left in the transport. Agent Perez foll owed
Ram rez to a nearby Border Patrol checkpoint. At the checkpoint,
Border Patrol Agent Scott M Caul ey inspected Ramrez’ s transport.
On inspection of all the trucks on the top tier of the transport,
Agent M Caul ey di scovered bl ack duffel bags containing a total of
494. 8 pounds, or 224.44 kil ogranms, of marijuana. Agent MCaul ey
was able to inspect only the trucks on the top tier thoroughly; the
support structures of the top tier bl ocked the doors of the trucks
| oaded on the bottom Looking through the wi ndows of the trucks on
the bottom Agent MCaul ey saw not hi ng.

Agent Perez arrested Ramrez. Though Ramirez now denies
confessing, Agent Perez’ s version of events following the arrest is
as follows. Ramrez confessed that he had been hired by an unknown
person to snuggle an unknown anmount of marijuana to Dall as.
Ram rez said that earlier in the day two people had delivered the
marijuana in a van and helped himto |load the marijuana onto his
auto transport.

When arrested, Ramrez was in possession of Villarreal’s
cellul ar tel ephone, the sane phone to which he had made the call
fromthe driver’s roomtel ephone requesting “liquid.” Ramrez told
Agent Perez that he had received t he phone when he took delivery of

the marijuana. Agent Perez took possession of the phone after
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arresting Ramrez. \Wile Agent Perez held the phone, there were
eight incomng calls from3:12 p.m to 4:42 p.m, all froma Kai zen
cel lul ar phone assigned to Villarreal.? Agent Perez answered the
calls, but the caller hung up each tine.

After his arrest, Ramrez’ s transport was returned to Kai zen.
The trucks were left on the transport, and a different driver
delivered them to the dealer the next day. \While unloading the
vehicles, the Kaizen driver discovered another duffel bag
containing marijuana in a vehicle on the bottom tier of the
transport. After Ramrez' s transport was returned to the Kaizen
facility, Bannerman inspected it and found no evi dence of a broken
hydraulic line, which he woul d expect to find if the transport had
needed hydraulic fluid. Neither did Bannerman find evidence of a
flat tire, which had been Villarreal’ s stated purpose in being at
the facility that norning.

Ramrez and Villarreal were tried jointly for conspiracy and
possession of marijuana with intent to distribute. Ram rez
testified in his own defense. He denied confessing and testified
that he never saw a van that norning, that he called Villarrea
only because his transport needed naintenance—+the transport’s
hydraul i cs were mal functioni ng and one of the tires, though it was
not flat, needed air—and that he was unaware that nmarijuana had

been hidden in vehicles on his transport. Ramrez admtted having
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Villarreal’s cellular phone, but said that Villarreal had |oaned
hi m t he phone the week before.

Ram rez was convicted only of the possession count, while
Villarreal was convicted on both counts. Both defendants appea
their convictions, asserting various points of error.

1. DI SCUSSI ON
A. Ramirez’s clains

1. I nproper prosecutorial renmarks

Central to Ramrez’s conviction was the jury’s concl usion that
he knew the marijuana was hidden in the trucks on his transport.
During closing argunents, counsel for Ramrez argued that the
governnment was prosecuting Ramrez despite know ng that he was
i nnocent :

Why is the governnent trying to bringininformation |Iike that
[referring to smal|l details of events surrounding the arrest]
or trying to stick that in your mnd. Because they don’t have
anyt hing el se. Because they know Fredi [Ramrez] didn't know
al so, but they want to prosecute sonebody. [ Agent] Perez wants
a conviction. Fredi did not know there was nmarijuana in that
trailer.

The Assistant U S. Attorney’ s (“AUSA’) response included the
fol | ow ng:

Do the agents have any reason? Do they have a reason to
throw away their career, to say, ohthis load is just too nuch
for me, I’mgoing to give up ny twenty-year |aw enforcenent
career, because | really care that two people get convicted.
They’'re there to testify to the truth. They enforce the | aws
and they're going to honor it. And they’'re going to say,

t hese are the facts.
* * *

| guess they want you to think that you we [sic] made this



whol e thing up, that Agent Perez after twenty years in |aw
enforcenent, seven years as a special agent with the Border
Patrol working out of DEA just—3
Def ense counsel objected and noved for a mstrial, arguing
i nproper vouchi ng for governnent w tnesses by the prosecution. The
district court denied the notion and issued no curative
i nstruction. However, its general instructions to the jury
i ncluded adnonitions that the jurors are the sole appraisers of
wtness credibility and that the |lawers’ argunents are not
evi dence. *
Ram rez contends that the AUSA erred by vouching for Agent
Perez’s credibility. The defendant seeking to overturn his

conviction for inproper remarks by the prosecution has a

substanti al burden. United States v. Diaz-Carreon, 915 F.2d 951,

956 (5th Cir. 1990); prosecutorial remarks alone rarely are

32 R at 183-84, 192.

4 The instructions in part state:
Renmenber that any statenents, objections, or argunents, nade
by the | awyers are not evidence. The function of the | awers
is to point out those things that are nost significant or nost
hel pful to their side of the case. . . . In the final
anal ysi s, however, it is your own recollection or
interpretation of the evidence that controls in this case.
What the | awers say is not binding upon you.

* * %
You are the sole judges of the credibility or the
“believability” of each wtness and the wei ght to be given the
wtness's testinmony. An inportant part of your job will be
meki ng judgnent about the testinony of wtnesses, including
t he defendant, who testified in this case. You should decide
whet her you believe what each person has to say and how
i nportant that testinony was.

2 R at 142-43, 14.



sufficient to warrant reversal. United States v. Iredia, 866 F.2d

114, 117 (5th Cr.), cert. denied, 492 U S. 921, 109 S. C. 3250,

106 L.Ed.2d 596 (1989). To constitute reversible error, the
coments nust not only be inappropriate but also nust “affect

substantially the defendant’s right toa fair trial.” United States

v. Murrah, 888 F.2d 24, 27 (5th Cr. 1989).

“I't 1s particularly inproper, indeed, pernicious, for a
prosecutor to seek to invoke . . . the sanction of the governnent
itself as a basis for convicting a crimnal defendant.” United

States v. Gllardo-Trapero, 185 F.3d 307, 320 (5th Cr. 1999)

(citations omtted). The prosecutor’s vouching for governnment
W t nesses vests themwth “the inprimatur of the Governnent, and
may i nduce the jury to trust the Governnent’s judgnent rather than

its own view of the evidence.” United States v. Younqg, 470 U.S. 1,

18-19 (1985). Equally harnful 1is the inplication that the
prosecut or has reached a concl usi on based on facts not in evidence.
Id.

Wi | e prosecutorial vouching for governnent witnesses i s never
desirabl e, Young recogni zed that to the extent the prosecutor’s
remarks are invited by simlar remarks fromthe defense, we nust
“not only weigh the inpact of the prosecutor’s remarks, but nust
al so take into account defense counsel’s opening salvo.” [|d. at
13. The prosecutor’s response wll not necessarily warrant
reversal, so long as it is designed nerely to “right the scale.”

ld. at 12-13.



The trial judge, relying on Gllardo-Trapero, concl uded that

the AUSA's remarks did not warrant a mstrial. He reasoned that
the AUSA' s remarks were invited by defense counsel’s assertion that
t he governnent knew Ram rez was i nnocent and counsel’s inplication
that Agent Perez testified falsely out of desire for a conviction.
The judge noted that the AUSA had not referred to facts not in
evi dence. ® He also estimated that the remarks we found

i nappropriate in Gallerdo-Trapero were nore provocative and

stronger endorsenents of the governnent w tnesses than were this
prosecutor’s renmarks.?®

Def ense counsel s attack on the governnent and Agent Perez was
certainly inappropriate, but we conclude that the prosecutor
exceeded the range of response necessary to “right the scale.” As
we have stated before, “[t]he power and force of the governnent
tend to inpart an inplicit stanp of believability to what the

prosecutor says.” United States v. Garza, 608 F.2d 659, 663 (5th

Cr. 1988). The AUSA was entitled to argue in response to the

defense attack that Agent Perez had no reason to lie, see United

5> In adverting to Agent Perez's twenty-year |aw enforcenent
career, the AUSA was referring to a fact in evidence —Agent Perez
had testified to his | aw enforcenent experience.

6 Between defense counsel’s objections, the US. Attorney in
Gal | ardo- Trapero st at ed:
“l repeat, do you think that agents for the federal governnent and
a prosecutor for the federal governnent, for the United States of
Anerica, are going to risk their career and get on the stand and
commt *** perjury and risk their career. It’s not going to
happen, |adies and gentlenen.”
Gal | ardo-Trapero, 185 F.3d at 319 n.5
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States v. Minoz, 150 F.3d 401, 414 (5th Cr. 1998), but she went

too far in arguing that, as a rule, federal |aw enforcenent agents
appear in court and tell the truth.

We recogni ze the difficulty of fashioning a counterbal ance to
i nappropriate remarks by defense counsel. As the Court in Young
noted, id. 470 U.S. at 13, and as the trial judge acknow edged, the
better alternative would be for the district judge to intervene at
the point of defense counsel’s remarks—er at |east after their
conclusion—wth a warning and a curative instruction, thus
obviating the need for the prosecutor to respond.

Havi ng agreed that the AUSA' s remarks were inappropriate, we
turnto their effect on Ramrez’ s substantial rights. To gauge the
effect to Ramrez' s substantial rights, we nust consider “(1) the
magni tude of the statenent’s prejudice, (2) the effect of any
cautionary instructions given, and (3) the strength of the evidence

of the defendant’s guilt.” United States v. Tonblin, 46 F. 3d 1369,

1389 (5th Cir. 1995).

The magni tude of prejudicial effect is neasured by “I ooki ng at
the prosecutor's remarks in the context of the trial in which they
were made and attenpting to elucidate their intended effect.”

United States v. Fields, 72 F.3d 1200, 1207 (5th Cr. 1996). W

give substantial weight to the district court’s assessnent of
prejudicial effect. 1d. After considering the effect of the
remarks, the trial judge decided that they were not so prejudicial
as to warrant reversal. Viewing the remarks in context, we agree.
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They were not “so pronounced and persistent” as to “perneate the

entire atnosphere of the trial.” See lredia, 866 F.2d at 117

(citing United States v. Wllians, 809 F.2d 1072, 1096 (5th Gr.),

rev'd on other grounds, 828 F.2d 1, cert. denied, 484 U. S. 896, 108
S.C. 228, 98 L.Ed.2d 187 (1987)). The AUSA s focus was not on
Ram rez’ s confession as recounted by Agent Perez. Rat her, she
provided a survey of all the evidence supporting Ramrez's guilt.
In addition, the court instructed the jury that the |awers’
argunents were not evidence and that the jurors al one nust eval uate
Wi tness credibility.

Furt her wei ghing against reversal of Ramrez’s conviction is
substantial evidence pointing to his guilt. The marijuana was
found on the auto transport while it was under Ramrez’' s control.
“Knowl edge of the presence of a controlled substance may be
inferred fromthe exercise of control over a vehicle in which the

illegal substance is concealed.” D az-Carreon, 915 F.2d at 954.

In the case of contraband contai ned in hidden conpartnents, guilty
know edge could not properly be inferred from control of the

vehicle alone. See, e.q., id. The jury was instructed to decide

whet her the drugs were in a hidden conpartnent, then to decide
whet her ot her evidence supported an inference of know edge.

What ever conclusion the jury reached on the predicate point,
an inference of know edge from nere control of the transport was
unnecessary. The only way one could reach the trucks on the top
tier would be to clinb up the side of the transport and hold on.
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A jury contenplating the large, unw eldy duffel bags could infer
that the bags had to be placed in the trucks before the trucks were
perched on the top tier of the transport. The conclusion that the
bags were loaded first is especially reasonable in light of
evidence that marijuana was found also in a truck on the bottom
tier, which Agent McCaul ey testified was inaccessible while | oaded
on the transport.

Possibly attenpting to provide for the opposite inference,
i.e., that the drugs were placed into trucks al ready | oaded on the
transport, Ramrez testified that he |oaded four trucks onto the
top tier of the transport, then discovered that the hydraulics were
mal functioning and called Villarreal. At |least with respect to the
trucks on the top tier, this scenario would allow for a w ndow
during which soneone could hide the bags in the trucks after
Ram rez inspected and |oaded them but before they were raised
beyond reach. However, the <contradiction between Ramrez’'s
sequenci ng of events and ot her evidence only | ends greater support
to the inference of guilt. Soto testified that Ramrez called to
request “liquid” just after he obtained his route assignnment, not
after the hour or so it would take to inspect and | oad four trucks
onto the transport. The phone records reflect a call from the
phone in the drivers’ roomto Villarreal’s cellular phone at 8:07
a.m, just after Ramrez's arrived at 8:00. Mreover, Ramrez’s
expl anati on does not account for the marijuana in the truck on the
bottomtier of the transport.
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O her inconsistencies further support the inference of guilt.
Ramrez’'s testinony that he received Villarreal’s cellular phone
days before his arrest is inconpatible with evidence from phone
records that the call he nade fromthe phone in the drivers’ room
was placed to that cellular phone. Though Ramirez testified he
called Villarreal because his transport needed naintenance,
Bannerman’ s i nspection of the transport | ed hi mto concl ude that no
mai nt enance had been done. In contrast to his wusual habit of
|l oading his transport in the loading area, near the security
guards, Ramrez |oaded the transport in an area away from the
guards’ post where his transport was obscured by trees. The jury
reasonably coul d have i nferred that these i nconsi stenci es betray an
agreenent that the call for “liquid’ was a disqguised signal for the
delivery of the marijuana, and that Villarreal’s rare Sunday
nor ni ng appearance in a large van with another person was not to
repair the transport but to deliver the marijuana.

In sum the record reveal s abundant support for the concl usion
that Ramrez knew he was carrying marijuana. W concl ude, view ng
the prosecutor’s remarks in the context of the trial as a whol e,
that Ramrez’ s substantial rights were not affected.

2. Unconstitutionality of § 841(b)

Ram rez rai ses the unconstitutionality of 21 U.S.C. § 841(b),
which this Court has interpreted to treat drug type and quantity
not as elenents of the crinme but as sentencing factors, and asserts

that 8 841(b) violates Apprendi v. New Jersey, 530 U. S. 466 (2000).
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Ram rez acknow edges that we rejected this argunent in United

States v. Slaughter, 238 F.3d 580, 582 (5th Cr. 2000), cert.

deni ed, 532 U. S. 1045 (2001), but wi shes to preserve the issue for
further appeals. W are bound by our precedent on the issue; thus,
we reject Ramrez’'s constitutional claim

B. Villarreal's clains

1. Testinpbny of Agent Perez

Before trial, the prosecution and counsel for Villarreal
agreed to the adm ssion of Ramrez’'s confession so |long as any
mention of Villarreal was omtted fromthe statenment and fromthe
testinony of Agent Perez in connection with the statenent.’” In
keeping with this agreenent, Agent Perez did not nention Vill arreal
during his recounting of Ramrez’ s confession. Despite his waiver

of objection to adm ssion of Ramrez's confession, Villarreal now

" The followi ng discussion of the agreenent took place just
before trial:

M5. SMYTH [for the United States]: One [issue], | believe we have
al ready reached an agreenent on. It was the statenent by co-
def endant Ram rez. W had talked — 1 told you in a pre-trial

conference that | wanted to go ahead and di scuss that prior to the
beginning of trial, a statenent that he made to Border Patrol
agents. | believe we already showed a copy to defense attorney
representing M. Villarreal-Lara.

MR. ALMARAZ [counsel for Villarreal]: That is correct, your honor.
THE COURT: |s that agreed, then?

MR. GARCI A [counsel for Ramrez]: Yes, your honor.

MR, ALMARAZ: Yes, ny client’s nane has been redacted. Any nention
of ny co-worker and his nane has been redacted. W woul d just ask
that the prosecutor— to nmake sure that the agent that testifies
about any statenents not nention ny client.

THE COURT: Very wel |l .

R 2 91-92
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objects to adm ssion of the confession, contending first, that it

violated Bruton v. United States, 391 U. S. 123 (1968), and second,

that it was hearsay.
Havi ng wai ved his objection to adm ssion of the statenent,
Villarreal cannot now argue that its adm ssion was error. United

States v. Reveles, 190 F. 3d 678, 683 (5th Cr. 1999)(quoting United

States v. Qano, 507 US 725, 733, 113 S. C. 1770 (1993)).

Li kewi se, Villarreal’ s hearsay objection to Agent Perez’s testinony
fails. Villarreal’s waiver was unqualified except for the
condition that Agent Perez not nention Villarreal. Especially in
view of the fact that Villarreal made no hearsay objection to the
testimony at trial and requested no hearsay instruction,® we
conclude that Villarreal waived all objections to adm ssion of the
t esti nony.

Villareal protests that Agent Perez breached the agreenent to
redact his name from the confession. We di sagree. The first
mention of Villarreal was during redirect exam nation of Agent
Perez after defense counsel attenpted to develop the theory that
Agent Perez | earned everything he knew about the case independent
of the disputed confession by Ramrez. The prosecutor sought, here
unsuccessfully, to rebut this theory by eliciting what Agent Perez

| earned not fromother witnesses but directly from Ram rez:

8 Villarreal did request an instruction under Bruton, which the
trial judge declined to issue, reasoning that because Villarreal’s
co-defendant Ramrez testified, Bruton was not inplicated.
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Q And when you tal ked to the defendant [Ramrez] — prior to
talking to him you did not knowthat two people were invol ved
as far as driving the van there; is that correct?

A: | did know because Bannerman had told nme that David
[Villarreal] had showed up. And that’s how | knew that there
was sonebody else init.®

Counsel for Villarreal objected that Agent Perez’s answer was
hearsay. The court sustained the objection and instructed the jury
appropriately. Villarreal now protests that the court’s renedi al
action was insufficient to cure the prejudice resulting fromAgent
Perez’ s i nadm ssible testinony.

Villarreal’s contention is neritless. First, Agent Perez
mentioned Villarreal not in connection wth Ramrez’s confession,
but in connection with a statenent by John Bannernman. Therefore,
whil e the statenent was i nadm ssi bl e hearsay, it was not in breach
of the agreenent between the governnent and Villarreal. Second, to
cure the hearsay testinony, the court instructed the jury to
di sregard the question and answer. Wen the court directs the jury
to disregard evidence determ ned to be inadm ssible, the evidence

will not provide a basis for reversal unless it is “so highly

prejudicial as to be incurable by the trial court’s adnonition.”

United States v. Klein, 546 F.2d 1259, 1263 (5th Cr. 1977). Only
remarks likely to have a substantial inpact on the jury’ s verdict
warrant reversal. |d.

Agent Perez’s nention of Bannerman’s statenent caused

2 R at 17 (enphasis added).
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Villarreal mniml prejudice, if any. Soto had already testified
to Villarreal’s arrival in the van. Moreover, the testinony
actually advanced the defense assertion that Ramrez never
confessed; Perez was admtting that he had |l earned of Villarreal’s
presence not fromRamrez but fromBannerman. No reversible error
occurred in this portion of Agent Perez’'s testinony.

Villarreal challenges another portion of Agent Perez’'s
testinony, in which Agent Perez, in response to questioning from
Villarreal’s counsel, stated that Ramrez told himhe had received
a cellular phone at the sane tine he received the marijuana. The
t esti mony makes no nention of Villarreal.® Counsel for Villarreal
failed to object to Agent Perez’s answer.

This contention, too, is wthout nerit. The jury could have
inferred when Ramirez obtained the cellular phone from other

evi dence. Agent Perez did nention Ramrez’s confession in

10 Quoted in context, the testinony was as foll ows:

Q Now, you nentioned several phone tolls that you brought and
mentioned to the jury yesterday. You cannot tell the jury how
many days M. Ramrez had had that cell phone.

A: Yes sir, | can.

Q GCkay. You have no idea what person was using that phone
during those calls.

A: Yes, sir, | can.

Q You were there when the calls were being made?

A: No, but based on what Fredi [Ramrez] told ne. He told ne
that he had received the phone at the sane tine he had
recei ved the marijuana.

Q You have no i dea of the conversation that took place on al
of those calls?

A | do on one of them vyes sir.
Q Ckay.
R 2 at 4.

18



answeri ng these questions, but he avoided nentioning Villarreal’s
name and the fact that the phone belonged to Villarreal. Thus,
Villarreal is bound to his waiver.

2. Testinmony of Agent Shawn Hacki ng

Villarreal argues that the governnment’s expert w tness, DEA
Agent Shawn Hacking, testified regarding Ramrez’'s nental state,
whi ch under Federal Rule of Evidence 704(b) is outside the purview
of expert testinony. The prosecutor at first sought an explicit
opi ni on, asking, “And based on your experience, do those drivers
know what they are carrying?’! On defense counsel’s objection, the
prosecutor rephrased her question in terns of how drug conspiracy
organi zati ons choose their drivers. Agent Hacking, wth no
obj ection from defense counsel, testified that drivers are paid
based on past performance, and that organizations tend to seek
trustworthy drivers because their cargo 1is valuable and
uni nsur abl e. 12

Because Villarreal failed to object to Agent Hacking s

testinony, our reviewis confined to that for plain error. Plain

1R 2 at 63.

12 Agent Hacking testified:

Wth a legitimte product you have—- you don’t have to conceal
it. And you have insurance in case the product is lost or
damaged. In the case of an illegal product, of course you
have to conceal it and try to get it where it’s going wthout
being detected. There is noinsurance if it’s |ost or stolen.
The only real assurance you have is the trust you have in the
peopl e that are working for you.

R 2 at 63-64.
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error requires that there be (1) error; (2) that is plain, which

“at a mnimum” means “the error is clear under current |aw, ” and
(3) that affects the substantial rights of the defendant. J ano,
507 U. S at 733-34, 113 S.C. at 1777-78. VWhet her to correct
forfeited plain error is within the discretion of the review ng
court. 1d. at 735, 113 S. C. at 1778. The exercise of our

di scretion is appropriate only when the error seriously affect][s]
the fairness, integrity or public reputation of judicia
proceedings.’" Id. at 736, 113 S. C. at 1779 (quoting United

States v. Atkinson, 297 U. S 157, 160, 56 S.Ct. 391, 392, 80 L. Ed.

555 (1936)).

This Court has held that “narcotics agent[s] may testify about
the significance of certain conduct or nethods of operation unique
to the drug business so long as the testinony is helpful and its
relevance is not substantially outweighed by the possibility of

unfair prejudice or confusion.” United States v. Garcia, 86 F.3d

394, 400 (5th Gr. 1996). The governnent goes too far in
soliciting the functional equivalent of an opinion whether the

def endant knew he was carrying drugs. United States v. Qutierrez-

Farias, 294 F.3d 657, 663-64 (5th Gr. 2002).

The testinony we held to be inproper in Qutierrez-Farias bears

great simlarity to that offered by Agent Hacking.'® As did the

3 1n Qitierrez-Farias, Agent Afanasew cz described t he manner in
whi ch people are chosen to transport drug[s]:

The way it usually works in that respect is that | don't think

t hey woul d target sonebody just off the street that, you know,
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agent in GQutierrez-Farias, Agent Hacking nade the generalization,

al beit not quite directly, that drivers know they are carrying
drugs. Thus we are presented with a violation, plain under

GQutierrez-Farias, of Federal Rule of Evidence 704(b). Villarreal

has the burden of denonstrating that the error affected his
substantial rights, i.e., affected the outcone of the proceedi ngs.
A ano, 507 U.S. at 734. He has not net this burden.

Agent Hacking' s testinony was relevant to the nental state of
the driver, Ramrez; it was not relevant to Villarreal’s nenta
st ate. Additionally, the court instructed the jury both before
Agent Hacking testified and again at the end of the trial,
explaining that (a) Agent Hacking was not claimng to know the
particular facts of the case and (b) his testinony was to be
wei ghed and could be disregarded |ike that of any other wtness.
Considering these factors together wth the other evidence,
di scussed below, from which the jury could infer Villarreal’s

guilt, we conclude that adm ssion of Agent Hacking s testinony did

has no know edge. Usually, it's sonebody that is a friend of
a friend. It could start that way.

Usual |y they want to use people that are--that can be--have a
certain anount of trust and responsibility because you have to
realize as we showed before here, the anount of noney that the
narcotics conmuni cates too. It's alot of noney and, you know,

this is, like | said, a business. So | nean, just as in any
other business, the people need a certain anount of
credentials, if you wll, to be enployed or to be sought out

by a narcotics trafficking organization.

Qutierrez-Farias, 294 F.3d at 662.
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not affect Villarreal’'s substantial rights.

3. Sufficiency of the Evidence

Villarreal challenges the sufficiency of the evidence
supporting his convictions. We view the evidence “in the I|ight
nmost favorable to the verdict to determ ne whether a rational jury
could have found the elenents of the offense beyond a reasonable

doubt .” GQutierrez-Farias, 294 F.3d at 660. We accept all

credibility choices tending to support the verdict. [|d.

The conviction for possession of nore than 100 kil ograns of
marijuana wth intent to distribute requires the governnent to
establish the defendant’s "1) knowing; 2) possession of a
control |l ed substance; 3) with the intent to distribute it." 1d.
Possession may be constructive; “constructive possession is ‘the
know ng exercise of, or the know ng power or right to exercise,
dom nion and control over the proscribed substance.’” United

States v. Brito, 136 F.3d 397, 409 (5th Gr. 1998)(citation

omtted). To establish aiding and abetting under 18 U S.C. § 2,
t he governnent nust show that the defendant (1) associated with a
crimnal venture, (2) participated in the venture, and (3) sought

by action to nmake the venture successful. United States v.

Carreon-Pal acio, 267 F.3d 381 (5th. Cr 2001).

To sustain a verdict for conspiracy, the governnent nust
establish: "1) the existence of an agreenent between two or nore
persons; 2) the defendant's know edge of the agreenent; and 3) the
defendant's voluntary participation in the conspiracy."” United
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States v. Brown, 29 F.3d 953, 958 (5th GCr.), cert. denied, 513

U S 1021, 115 S.C. 587, 130 L.Ed.2d 501 (1994). No proof of an
overt act is required to establish a violation of 21 U S.C. § 846.

United States v. Shabani, 513 U S. 10, 17, 115 S. C. 382, 386

(1994). Each elenent of a conspiracy may be inferred from

circunstantial evidence. United States v. Faul kner, 17 F.3d 745,

768 (5th Cr. 1994), and “may be inferred fromthe devel opnent and

coll ocation of circunstances.” United States v. Mendoza, 226 F.3d

340, 343 (5th Cr. 2000). The governnent nust, however, do nore
than sinply "pile inference upon inference upon which to base a

conspiracy charge." United States v. WIIlians-Hendricks, 805 F.2d

496, 502 (5th Cr.1986). The governnment cannot “prove up a
conspiracy nerely by presenting evidence placing the defendant in

aclimte of activity that reeks of sonething foul." United States

v. Maltos, 985 F.2d 743, 746 (5th Cr. 1992).

Al t hough the jury acquitted Ram rez of conspiracy, we concl ude
that the evidence supports beyond a reasonable doubt that
Villarreal conspired with Ramrez to possess nore than 100
kilograns of marijuana with the intent to distribute it. See

United States v. Zuniga-Salinas, 952 F.2d 876 (5th Gr. 1992)

(coconspirator’s acquittal does not bar defendant’s conviction for
conspi racy—apparent inconsistency could indicate no nore than
| eni ency, m stake, or conprom se by the jury).

Ram rez obtained his dispatch sheet, with the list of trucks
to be taken, when he arrived to work that norning. The jury could
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reasonably infer that Ramrez did not know until then which trucks
he woul d receive, and that the marijuana was not |oaded into the
trucks until after he received them Ramrez’'s 8:07 a.m call
made before Ramrez wuld have had tine to discover the
mal functioning hydraulics to which he testified, br ought
Villarreal, who rarely worked on weekends, to Kaizen that early
Sunday norning in a large van driven by an unknown person. From
these facts the jury could infer that the call was an agreed-upon
signal for Villarreal to deliver the marijuana.

The van, which arrived just as Ramrez was |oading his
transport, did not stop to check in wth the security guards;
rather, it proceeded directly to the area where Ramrez was
| oadi ng—eut of view of the security guards. The reasonabl e
inference is that Villarreal wanted to avoid the guards for fear
that they mght inspect the van and discover its cargo. The
limted accessibility of the trucks while | oaded on the transport,
taken together with the size of the duffel bags, allows for the
inference that the bags were placed inside the trucks before the
trucks were | oaded on the transport. Villarreal’s arrival that
nmorni ng coincides with the opportunity to |oad the bags into the
trucks while they were still on the ground.

Villarreal, before leaving in the van, told Soto that he had
repaired a flat tire. Ramrez testified that Villarreal had added
hydraulic fluid to the transport. Both explanations for
Villarreal’s presence were rebutted by Bannerman’ s testinony that
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i nspection of the transport reveal ed no evidence of a flat tire or
a broken hydraulic line. 1t is reasonable to conclude that the nen
both |ied about maintenance being done on the truck because
Villarreal was there not to performmintenance, but to deliver the
mar i j uana.

Ramrez testified that he had been in possession of
Villarreal’s cellular phone for several days, and that he had used
the phone to call Villarreal in to work that norning. This
explanation is contradicted by phone records reflecting the 8:07
call fromthe drivers’ roomto Villarreal’s cellular phone just
before Villarreal’s arrival at Kaizen. Fromthis the jury could
infer that Villarreal was in possession of the cellular phone
before his arrival at Kaizen. Ramrez’s possession of Villarreal’s
cellular phone at the tinme of his arrest supports the inference
that Villarreal gave himthe cellul ar phone when the two saw each
other that norning. The reasonable inference that Villarreal was
expecting to nonitor Ramrez’' s progress is further supported by the
eight calls fromVillarreal’s Kai zen cel |l ul ar phone to his personal
cel l ul ar phone that afternoon.

Vi ewi ng this aggregation of circunstances in a |light favoring
the verdict, we conclude that the evidence is sufficient to support
Villarreal’s convictions.

CONCLUSI ON

We have reviewed all of the errors asserted by Ramrez and

Villarreal and determne that none warrant reversal of their
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convi cti ons. We therefore affirm the judgnent of the district

court.

AFF| RMED.
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