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FELDVAN, District Judge:
| .
Joseph Basha | eased a 1998 M tsubishi Montero Sport from
Royal Inports, Inc. Wen the assignor of the |ease, M tsubishi
Motor Credit of Anmerica, Inc. (MMCA), refused to |l et Basha store

the car in Puerto R co, Basha stopped paynent on the | ease, and

" District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



MMCA repossessed the car.

Basha sued MMCA, Royal, and M C Property & Casualty
| nsurance Co. in Louisiana state court, asserting a variety of
clains under state and federal law® After the |lawsuit was
renoved to federal court, Basha joi ned defendant Account
Recei vabl e Technol ogi es, Inc.?2

Basha eventual ly accepted an offer of judgnent from MMCA
Royal, and M C pursuant to Federal Rule of G vil Procedure 68.
The district court entered judgnent, holding that the offer
settled all of Basha s clains against the three defendants,
including those for attorney’s fees.?3

The fourth defendant, Account Receivable, made a separate
Rul e 68 offer of judgnent. Although Basha accepted the offer,
the district court refused to enter judgnent, finding that offer
to be invalid for failing to quantify an anmount of actual

damages. W affirmthe district court.

! Basha sued under the Louisiana Lease of Mvables Act, La.
Rev. Stat. Ann. § 9:3101 (West 2003), the Louisiana Consuner
Protection Act, La. Rev. Stat. Ann. 8§ 51:1401 (West 2003), and the
federal Consuner Leasing Act, 15 U S. C. §8 1667 (West 2003). He
sought statutory damages, actual damages, attorney’'s fees, and
costs. NMMCA counterclained for the unpaid portion of the |ease.

2 Basha sued Account Recei vabl e under the Fair Debt Coll ection
Practice Act. 15 U S.C. 8§ 1692 (West 2003).

8 After the court entered judgment, Basha noved to coll ect
costs and attorney’'s fees. The district court denied Basha's
request, finding that the offer of judgnment “did contenplate and
enconpass costs and attorney’'s fees.”
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.
An interpretation of Rule 68 is an issue of law, and is

revi ewed de novo. See, e.q., Louisiana Power & Light Co. V.

Kellstrom 50 F.3d 319, 333 (5th Cr. 1995). De novo reviewis
appropriate to determ ne whet her defendant’s offer of judgnent,
plaintiff’s acceptance or rejection of offer, and the judgnent

followng the trial satisfied the requirenents of Rule 68. See

Sinon v. Intercontinental Transp. (ICT) B.V., 882 F.2d 1435, 1439

(9th Gr. 1989). The district court’s findings regarding the
factual circunstances under which Rule 68 offers and acceptances
are made, however, are reviewed under the clear error standard.

See, e.d., Inre Liljeberq Enterprises, Inc., 304 F.3d 410, 439

(5th Gr. 2002); Herrington v. County of Sononma, 12 F.3d 901, 906

(9th Gr. 1993)(“[I1]ssues involving construction of Rule 68 are
reviewed de novo, [while] disputed factual findings concerning
the circunstances under which the offer was nade are usually

reviewed for clear error.”).

A. MMCA's Ofer of Judgnent |Included Attorney’'s Fees

Appel  ant contends that the district court clearly erred by
finding that MMCA's offer of judgnent included attorney’s fees.
We disagree. The offer states:

Def endant, M tsubishi Mtor Credit of Anmerica, |nc.
(MMCA), offers to waive its counterclaim (in the anount



of $5,669.04, along with judicial interest by contract
and all allowable attorney fees, as well as all costs
of expenses) associated wth this action against
plaintiff, Joseph Basha. |In addition, Defendants MMCA
Royal Inports, Inc. d/b/a Royal Mtsubishi and MC
Property & Casualty Insurance Conpany offer to pay
plaintiff $2, 000.00.

(Enphasi s added).
Courts apply general contract principles to interpret Rule

68 offers of judgnent. See, e.qg., Mallory v. Eyrich, 922 F. 2d

1273, 1279 (6th Gr. 1991); Radecki v. Anmpbco G| Co., 858 F.2d

397, 400 (8th Cr. 1988). Although the MMCA of fer does not
expressly address attorney’s fees, we agree with the district
court that the circunstances surrounding the offer, if not the
text itself, strongly support the view that the parties intended
to settle all clains, including those for attorney’'s fees.

For exanple, counsel for MMCA sent a letter to Basha's
| awer one week before the offer was accepted stating that the
def endants agreed to “pay an additional $2,000 in exchange for a
full settlenent of this matter with prejudi ce agai nst these
entities and a defense and indemnification as to any renaini ng
parties to this lawsuit.” Moreover, several days after Basha
accepted the offer, MMCA's counsel notified Basha by letter that
the offer of judgnent would “conclude this case as to our

clients.”*

* Appel l ant contends that this use of post-acceptance letters
is precluded by Federal Rule of Evidence 408. Basha’'s assertionis
meritless because the letters were not used to establish liability,
but, rather, to interpret the parties’ settlenent agreenent. See
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These two letters, and Basha's active role in preparing the
of fer, show that MMCA's offer was a reflection of the parties’
efforts to secure a settlenent and dism ssal of the entire
claim® Thus, the court did not comit clear error when it found

that MMCA's offer of judgnent included attorney’s fees.

B. Account Receivable's Ofer of Judgnent Was lInvalid

Appel  ant al so contends that the district court erred by
finding that Account Receivable' s offer of judgnent was invalid.
That offer of judgnent states:

Judgnent shall be entered in the amount of One Thousand
and no/ 100 Dol I ars ($1, 000.00), as agai nst Account|]
Recei vabl e Technologies, Inc. In addition, Plaintiff’s
reasonabl e cost[s] and reasonable attorney’s fees now
accrued in connection wth the above referenced suit,
specifically incurred for any clains all eged agai nst
Account[] Receivable Technol ogies, Inc., are to be
added to the Judgnent as agai nst Account Receivabl e
Technol ogies, Inc. in an anobunt to be determ ned by the
Court. In addition, Plaintiff Joseph Basha has all eged
that he has suffered “actual damages.” Accordingly,

West chester Specialty Ins. Services, Inc. v. US. Fire Ins. Co.,
119 F.3d 1505, 1512-13 (11th Gr. 1997)(admtting settlenent
agreenent “for the perm ssible purpose of resolving a factual
di spute about the neaning of the settlenent agreenent”); Centra
Soya Co., Inc. v. Epstein Fisheries, Inc., 676 F.2d 939, 944 (7th
Cir. 1982)(explaining that evidence regarding a settlenent may be
adm ssible to denonstrate the settlenent’s terns)

®In Radecki v. Anpbco O | Conpany, the court conducted a
simlar review of extrinsic evidence. 858 F.2d 397 (8th Cr.
1988) . In finding that the offer at issue included attorney’s
fees, the court relied upon previous settlenment figures and an
anended of fer of judgnent which expressly included attorney’s fees.
Id. at 402. The court concl uded that the circunstances surroundi ng
the original offer indicated that the defendant i ntended to proffer
a lunp sumanount. |d.




this Ofer of Judgnent envisions the attorneys for the
parti es agreeing upon reasonabl e conpensation for
Plaintiff's clained “actual dannmges,” and that said
anmount is added to this Ofer of Judgnent.

(Enphasi s added). The court held that the offer was invalid
because it failed to properly quantify damages.*®
The plain purpose of Rule 68 is “to encourage settl enent and

avoid litigation.” Marek v. Chesny, 473 U S. 1, 7 (1985). The

Rul e pronpts both parties to a suit to evaluate the risks and
costs of litigation, and to bal ance them agai nst the |ikelihood
of success on the nmerits. See id. Thus, Rule 68 offers nust
provide “a clear baseline fromwhich plaintiffs may eval uate the
merits of their case relative to the value of the offer.” Thomas

v. National Football Leaque Players Ass'n, 273 F.3d 1124, 1130

(D.C. Cr. 2001) (quoting Gavoni v. Dobbs House, Inc., 164 F.3d

1071, 1076 (7th Gir. 1999)).

Because the offer purported to settle all clainms, yet failed
to quantify danages, we agree with the district court that nutua
assent did not exist between the parties. Mreover, such a vague
of fer of judgnent did not provide Basha with a clear baseline to
evaluate the risks of continued litigation. To hold otherw se
woul d be to strip Rule 68 of its purpose. W thus affirmthe

district court’s refusal to enter judgnent agai nst Account

® The court reasoned: “Because the parties in this case did
not agree on a material term of settlenent, i.e., the anpunt of
actual damages, there was no ‘neeting of the mnds’ and rejection
of the proposed judgnent was appropriate.”
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Recei vabl e.”

| V.
W affirmthe district court’s finding that MMCA's offer of
judgnment included attorney’'s fees and its refusal to enter
j udgnent agai nst Account Receivable. W further find this appeal

to be frivol ous.® AFFI RVED

" Al'though Basha later dismissed the damages claim it was
nonet hel ess pending when the district court refused to enter
judgnent. Thus, the vagueness of the offer is not noot.

8 Under Federal Rule of Appellate Procedure 39(a)(2), unless
the court orders otherw se, costs are taxed to the appell ant when
a judgnent is affirned. Thus, while we find this appeal to be
frivolous we order no additional sanction and point out that
“costs” do not include attorney’'s fees.
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