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Appel lant Andrew A. Martin was convicted of unlawfully
conspiring to defraud the United States by inpairing the ability of
the RS to ascertain and collect incone taxes in violation of 18
U S C 8§ 371, as well as several counts of fal se statenments and tax
evasion offenses in violation of 26 U S.C. 88 7201 and 7206(1).
Martin raises three issues on appeal: the failure of the district
court to hold evidentiary hearings on his notions for a Kastigar
and a Franks hearing, and the jury instruction with regard to the

violation of 18 U S.C. § 371. W affirmthe convictions.



l.

Martin was a busi nessman who owned several businesses in the
of fshore oil servicing industry. Gegory Duvieilh, an accountant,
was a business associ ate. Duvieil h started several businesses,
including Iron Man Fisheries, Inc., which he incorporated in
February 1991 with Martin for the purpose of inporting |obsters.
Duvieilh owed all of the stock in the conmpany and held sole
signature authority on its corporate checking account at the
Community Bank of Lafourche in Raceland, Loui siana. | ron Man
however, never did any business and existed only on paper.

In 1990, the IRS assessed the sum of $188,450 as being the
“trust fund” portion of the taxes withheld from the wages of
enpl oyees of Martin s businesses. Martin was personally liable to
the IRS for this anount. In an attenpt to help Martin frustrate
the IRS' s efforts to collect the taxes, Duvieilh arranged for
Martin to use the Iron Man bank account wunder the cover of
Duvieilh’s nanme. Duvieilh gave Martin signed bl ank checks to use
at Martin’s discretion and al so si gned sal es and nort gage docunents
for Martin’s benefit. Duvieilh never filed any corporate incone
tax returns for Iron Man.

Martin diverted over $500,000 in inconme into the Iron Man
account fromvarious sources. Martin purchased property and assets
under the Iron Man nanme for his personal wuse, including a
houseboat, fishing boats, and personal residences in Baton Rouge

and Kenner.



In June 1995, Martin, assisted by Duvieilh, filed an I RS Form
656, O fer and Conprom se, stating that he could borrow $20, 000 to
pay the IRSif it would forgive the remaining liability owed to the
| RS. Martin falsely stated therein that he had no inconme other
than his state governnent salary, received as Executive Assistant
to then-CGovernor Edwi n Edwards, and had no assets other than an
over-nortgaged house in Gliano, Louisiana. Martin did not |ist
any of his assets sheltered under Iron Man.

Al t hough the $188,000 which the IRS had initially assessed
Martin in connection with the withheld wages canme from Martin's
busi ness operations, Martin also sought to avoid paying taxes on
i ncone which he received for the tax years 1994 t hrough 1997. Muich
of Martin’s inconme during 1996 and 1997 cane from cash ki ckbacks
paid by Robert GQuidry for Martin' s assistance, along with that of
Governor Edwards and his son Steven, in securing a hearing before
the state police which eventually led to Guidry’'s obtaining a
ganbling license for the Treasure Chest Casino.! Martin failed to
file income tax returns on taxabl e i ncone anmounting to $150, 400 in
1994, $138,000 in 1995, and $239,000 in 1997. Martin did file an
incone tax return in 1996 in which he falsely reported his incone
to be $76,000 when in fact it anobunted to approxiantely $477, 000.

Martin failed to pay taxes amounting to $437,671

1 See United States v. Edwards, 303 F.3d 606 (5th Cr. 2002), for details
of these events and the resulting crimnal convictions.
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As part of its investigation of Martin’s taxes, the governnent
received a copy of the transcript of Martin's testinony before a
Loui siana grand jury. Martin testified before the state grand jury
i nvestigating Governor Edwards as a subpoenaed non-target w tness.
During his testinony before the grand jury, Martin testified about
hi gh- st akes poker ganes at the Governor’s mansion, and identified
sone of the players. Several of these naned players testified at
Martin's tax trial concerning Martin’s unreported poker w nnings.

The governnent al so obtained wiretap authorizations for the
t el ephones of Cecil Brown during its investigation of Governor
Edwards. These taps yi el ded evi dence which the governnent used to
obtain additional wiretaps, which in turn yielded evidence which
the governnent proffered at Martin's tax trial.

Martin filed three major pre-trial notions, two of which are
at issue on appeal. The first was a notion to dismss the
i ndi ctment under Kastigar due to the governnent’s use of Martin’s
al l egedly i mmuni zed state grand jury testinony.? The second was a
motion to suppress all evidence obtained through wre and
el ectronic surveillance during the governnent’s investigation of

Gover nor Edwards, acconpani ed by a six volune offer of proof and a

2 See Kastigar v. United States, 406 U S. 441 (1972) (holding that in a
subsequent crimnal prosecution of a person who has been conpelled to testify
under grant of immunity, prosecution has the burden of proving affirmatively that
evi dence proposed to be used is derived froma legitinmate i ndependent source).
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notion for a Franks hearing.? The district court heard oral
argunent on the notions and denied them w thout an evidentiary
heari ng.

The charges agai nst Martin were tried to a jury which returned
a guilty verdict on all counts. Martin noved for a new trial or
judgnent of acquittal, arguing, inter alia, that the governnent’s
evidence at trial highlighted the need for a Kastigar hearing. The
district court denied his notion. Martin tinely appeal ed.

.

Martin argues that his testinony as a non-target wtness
before the Loui siana grand jury was i mmuni zed under Loui si ana Code
of Crimnal Procedure Article 433.A(2).% Pursuant to Kastigar V.
United States,® Martin asserts that the district court should have
required the governnment to show an independent source for its
evi dence of unreported poker w nnings.

Whet her Martin had automatic imrunity under the Louisiana

statute as a non-target witnesses testifying before a state grand

8 See Franks v. Delaware, 438 U S. 154 (1978) (holding that where a
def endant makes substantial prelimnary showing that a false statenent was
knowi ngly included in search warrant affidavit, and if allegedly fal se statenent
i s necessary to finding of probabl e cause, Fourth Amendnment requires that hearing
be hel d).

4 La. Code Gim Proc. Ann. art. 433 (West 2003).

5 406 U.S. 441 (1972).



jury is a question of law we review de novo.® Factual findings
relating to the Kastigar inquiry are reviewed for clear error.’

This issue turns on the interpretation of Article 433, which
is titled “Persons present during grand jury sessions.”
Subpar agraph A(2) reads in full:

An attorney for a target of the grand jury's
i nvestigation may be present during the testinony of said
target. The attorney shall be prohibited fromobjecting,
addressi ng or arguing before the grand jury; however he
may consult with his client at anytinme. The court shal

renove such attorney for violation of these conditions.
If a witness becones a target because of his testinony,
the Il egal advisor to the grand jury shall inform him of
his right to counsel and cease questioning until such
Wi tness has obtained counsel or voluntarily and
intelligently waived his right to counsel. Any evidence
or testinony obtained under the provisions of this
Subparagraph froma witness who |ater becones a target
shall not be admi ssible in a proceedi ng against him?

It is the last sentence that Martin contends grants him
automatic use and derivative use immunity for his testinony as a
non-target wtness before the grand jury. Under Murphy v.
Waterfront Comm ssion and Kastigar federal prosecutors are

prohi bited from using inmunized state testinony in a federal

crimnal prosecution.?®

6 See United States v. Cantu, 185 F.3d 298, 302 (5th Cr. 1999).

7 See United States v. Jinenez, 256 F.3d 330, 348 (5th Gr. 2001).

8 La. Code Crim Proc. Ann. art. 433 (West 2003).

® See Murphy v. Waterfront Commin, 378 U S. 52, 79 (1964); Kastigar, 406

U S. at 456-57; United States v. Daniels, 281 F.3d 168, 180 (5th Cir.), cert.
deni ed, 122 S.Ct. 2313 (2002).



At the outset, it should be noted that Martin is not arguing
that he was granted immunity by the district attorney in order to
conpel his testinony over an assertion of his Fifth Anmendnent
rights. Martin did not assert his Fifth Arendnent rights and the
district attorney explicitly notified Martin that he was not being
granted any imunity at the start of his grand jury testinony.
However, imediately followng this notice, Martin nmade certain
that he was not a target of the grand jury. Martin argues that as
a non-target witness he did not need to assert his Fifth Arendnent
rights or be granted immunity by the district attorney, since
Article 433. A(2) automatically imunized his testinony. He also
asserts that his testinony was conpelled because the district
attorney told him that he had to answer the questions and his
appearance was pursuant to a subpoena. The governnent responds
that Martin has acknow edged that he was not granted i mmunity, that
Article 433.A(2) does not automatically confer imunity, and
therefore Kastigar does not apply. W agree.

The district court in this case explicitly relied on the
reasoning of the D strict Court for the Mddle D strict of
Louisiana in a related case, United States v. Edwards, in which

Martin raised exactly the same argunent.® Although we reach the

10 See United States v. Martin, 169 F. Supp. 2d 558, 567-68 (E.D. La. 2001)
(relying on the reasoning in United States v. Edwards, 83 F. Supp. 2d 723, 726-27
(MD. La. 1999)).



sane conclusion as that court, we do not entirely agree with its
reasoni ng. !

Rel ying on two Loui si ana cases, that court concl uded that only
one Loui siana statute confers statutory imunity, nanmely Loui siana
Code Crimnal Procedure Article 439.1.'2 The court relied on a
statenent from a Louisiana Court of Appeals that “the only
Loui siana statute specifically granting any type of imunity (use
immunity) is Code of Crimnal Procedure Article 439.1, which
requires the agreenent of the district attorney or the attorney
general .”*® Reliance on this quotation is msplaced. Read in
context, it is only a restatenent of the state’'s argunent in the
case, not a statenent of Louisiana law by the court. The
governnent al so erroneously relies on this |anguage in its argunent
her e.

The district court in Edwards also relied on State v. Tanner,

i n which the Loui siana Suprene Court ruled that a target of a grand

11 The Mddle District Court’s ruling on this issue was not appeal ed, and
therefore was not reviewed by this court in United States v. Edwards, 303 F.3d
606 (5th Cr. 2002).

2 La. Code Crim P. Ann. art. 439.1 (West 2003) reads in part:

In the case of any individual who has been or may be called to
testify or provide other information at any proceeding before or
ancillary to a grand jury of the state, ... the judicial district
court ... shall issue ... upon the request of the attorney genera
together with the district attorney for such district, an order
requiring such individual to give testinmobny or provide other
i nformation which he refuses to give or provide on the basis of his
privilege against self-incrimnation...

13 Edwards, 83 F. Supp. 2d 726 (quoting State v. Cinel, 619 So. 2d 770, 775
(La. C. App. 1993)).



jury investigation who waived his right to remain silent could not
use grand jury secrecy laws, including Article 433, to prevent the
use of his grand jury testinony at trial.* The Edwards court
concluded that the state court’s pronouncenent that the defendant
did not receive any immunity was dispositive of Martin's argunent.
However, Article 433 clearly distinguishes between target and non-
target wtnesses, and thus the Tanner decision does not control,
since unli ke Tanner, Martin was not a target w tness.

In addition to these cases, the governnent also cites State v.
Pol and, contending that the Louisiana Suprene Court has nmade it
clear that Article 433 only relates to who nmay be present during
grand jury proceedings, not immunity.?® However, as in Tanner,
Pol and concerned a witness who was a target of the grand jury and
the court had no reason to apply Article 433.A(2).® Thus we are
faced with an anbi guous statute and no rel evant state case law to
guide us inits interpretation.

We begin by exam ning the |anguage of the statute. On its
face, the statute only applies to evidence or testinony “obtained
under the provisions of this Subparagraph” from a non-target

wi tness “who | ater becones a target.”? The parties dispute what

4 See id. (quoting State v. Tanner, 425 So. 2d 760, 763 (La. 1983)).
15 2000- 0453 (La. 3/16/01), 782 So.2d 556 (La. 2001).
1% 1d. at 557.

7 Art. 433.A(2).



it means to “later becone a target.” Martin argues for a broad
interpretation, such that a witness who becones a target of a
crimnal investigation at any later tinme cannot have his testinony
as a non-target wtness used against him The governnent responds
by arguing that “later becones a target” applies only to those
W t nesses who becone a target of the grand jury before which they
are testifying. The governnent has the better interpretation of
the statute.

The interpretation of “later becones atarget” is clarified by
the limtation on what evidence and testinony nmay not be used
pursuant to Article 433.A(2). Only testinony and evidence
“obt ai ned under the provisions of this Subparagraph” are covered by
the provision. The provisions Subparagraph A(2) concern only two
types of witnesses: target w tnesses and non-target w tnesses who
becone a target because of their testinony while testifying. The
provisions of the Subparagraph do not relate to non-target
W t nesses who becone the target of a crimnal investigation only
after they have testified. Therefore, the only type of wtness
that testifies under the provisions of the Subparagraph and |ater
becones a target is one that becones a target while testifying.
Thus, Article 433.A(2) only applies to the evidence or testinony
from a non-target w tness who becones a target because of his

testinony while testifying before the state grand jury. Thi s
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interpretation of the statute was also adopted by the district
court. 1

Martin argues that this interpretation of the statute is not
supported by the legislative history of the bill which added
subparagraph A(2) to Article 433. First, Martin notes that the
Senate adopted an anendnent to the bill which read in relevant
part, “Any evidence or testinony obtained in violation of this
provi sion shall be inadmssible at trial on any crimnal charges
arising out of said grand jury investigation.”!® This anendnent was
del eted and replaced with the current |anguage, “Any evidence or
testi nony obtai ned under the provisions of this Subparagraph from
a wWtness who | ater becones a target shall not be adm ssible in a
proceedi ng against him”2° Martin argues that the | anguage “ari si ng
out of said grand jury investigation” is the sanme as the
interpretation we adopt, and was ultimtely rejected by the
| egislature in favor of protection for non-target w tnesses who
becone a target at any later tine.

Second, Martin notes that the House version of the bill which

was sent to the Senate granted the right to have counsel present in

8 See Edwards, 83 F. Supp. 2d at 726 (stating, “Article 433(A)(2) is
intended to protect the rights of a wtness who, because of his testinony,
becones a target of the state grand jury before which he is testifying”)
(enphasis in original).

9 Amendnment to H R 901, Oficial Daily Journal of the Louisiana State
Senat e, page 34, June 26, 1986.

20 1d. at 35.
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the grand jury to all witnesses, not just atarget.? Martin argues
that the final bill was a trade-off, limting the right to have an
attorney present to target w tnesses in exchange for inmmunizing
non-target w tnesses’ testinony. Martin therefore concludes that
the |l egislature provided automati c use and derivative use i munity
for all non-target w tnesses.

Martin’s reading of the legislative history 1is not
unreasonabl e, but the |anguage of the statute as adopted sinply
does not support a broad grant of use and derivative use i nmunity. 22
As di scussed above, the | anguage of the statute indicates that only
t hose non-target w tnesses who becone targets while testifying are
covered by Article 433.A(2). This interpretation is not
i nconsistent with the | egislative history. The version of the bill
accepted and then rejected by the Senate provided very narrow
protection since it required a violation of the provisions of the
subparagraph and only prohibited the use of the testinony in
crimnal trials arising out of the grand jury where the violation

occurred. The final version of the statute is broader, requiring

21 See HR 901, O ficial Jour nal of the Louisiana House of
Represent ati ves, page 11-12, 34-35, May 23, 1986.

22 An exanple of a grant of statutory use immunity is found in 15 La. Rev.
Stat. Ann. § 468 (West 2003):

Any person may be compelled to testify in any lawful proceeding
agai nst another charged with conmercial bribery, public bribery,
bribery of voters or corrupt influencing, and shall not be permtted
to withhold his testinony upon the ground that it may incrininate
him or expose himto public infany; but such testinony shall not
afterwards be used against himin any judicial proceeding, except
for perjury in giving such testinony.

12



only that the wtness becone a target while testifying and
preventing the use of the witness’s testinony in any proceeding
agai nst the wtness. Qur interpretation of the statute is not
i nconsistent with the legislative history because it is not the
sane as the one rejected by the Senate.

W now turn to the application of the statute to Martin.
Article 433. A(2) does not apply to Martin’s testinony because, as
the district court noted, there is “no evidence to show that M.
Martin becane a target of the East Baton Rouge Parish grand jury
bef ore which he was called to testify.”2 Because Martin failed to
satisfy his initial burden of denonstrating that he testified under
a state grant of inmunity,? Kastigar does not apply and the
district court did not err in refusing to conduct a Kastigar
heari ng.

L1,

Martin next argues that the affidavit that supported the
aut horization of a wretap of Cecil Brown’s hone and office
t el ephone recklessly or deliberately m srepresented the truth and
that w thout these uncorroborated accusations the remaining parts
of the affidavit do not support probable cause. Because the

wretap of Cecil Brown’s hone and office led to evidence used to

28 Edwards, 83 F. Supp. 2d at 726-27.
24 United States v. Daniels, 281 F.3d 168, 180 (5th Gr.), cert. denied,

122 S. . 2313 (2002) (stating that the defendant nust show that he made
i mmuni zed statenents regarding matters related to the federal prosecution).
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obtain the wiretaps that yielded the evidence used at trial against
Martin, Martin argues that the evidence against him nust be
excluded.?® W review the denial of a Franks hearing de novo. %

The legality of the Cecil Brown w retaps have been consi dered
and uphel d three tines by this court.? Martin was an appellant in
one of these appeals and was denied a rehearing by this court as
well as certiorari by the Suprene Court.?® Here Martin raises the
sane issues once again and asks this court to reach a different
conclusion when it reviews the issue for the fourth tine.

Martin devotes a significant portion of his brief to
establishing that he nade the requisite “substantial prelimnary
show ng” that a false statenment was deliberately or recklessly
included in the affidavit that supported the application for the
wre tap of Cecil Brown’s tel ephones. However, if the remaining
portions of the affidavit support probable cause, Martin was not

entitled to a Franks hearing. ?°

%5 See Franks v. Delaware, 438 U. S. 154 (1978).

%6 See United States v. Dickey, 102 F.3d 157, 162 (5th Cr. 1996).

27 See United States v. Edwards, 303 F.3d 606, 617, 622 n.8 (5th Cr.
2002); United States v. Janes Brown, 303 F.3d 582, 603 (5th Cr. 2002); United
States v. Cecil Brown, 298 F.3d 392, 396-404 (5th Gr. 2002).

28 See Edwards, 303 F.3d, cert. denied, 123 S. C. 1369 (2003).

2% See Brown, 298 F.3d at 395-96 (stating that defendant is not entitled
to a hearing if after striking the disputed nmaterial there remains “sufficient

content in the warrant affidavit to support a finding of probable cause”
(quotations and citations onmtted)).
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Martin's assertions that the activities in the affidavit are
| egal when considered without the stricken portions are wthout
merit. The remaining portions of the affidavit do not need to
prove beyond a reasonabl e doubt that a crine was being commtted,
only that considering the “totality of the circunstances”, the
judge issuing the warrant could reasonably conclude that the
warrant was justified.® |In accordance with Edwards, Cecil Brown
and Janes Brown, we hold that there was probable cause to sustain
t he i ssuance of the warrants.

| V.

Martin's final argunment is that the district court erred in
not i ncluding “deceit and di shonest neans” inits jury instruction
on appellant’s 18 U.S.C. 8 371 charge. Conspiracies charged under
18 U S.C 8§ 371 can have either of two objectives: to violate
federal law, or to defraud the United States. Martin argues that
conspiracies to defraud require the objective of the conspiracy to
be interference with a governnent function “by deceit, craft or
trickery, or at | east by neans that are di shonest.”3 Martin argues
that the jury instruction erred in two respects. First, it was an
instruction on an “offense clause” conspiracy, not a “defraud

clause” conspiracy as the indictnent charged, and thus was a

%0 See United States v. Dickey, 102 F.3d 157, 162 (5th Gr. 1996) (stating
that totality of the circunstances test applies, and that nagi strate judge only
needed sufficient reliable information to make a reasonabl e concl usion).

81 Hammerschmidt v. United States, 265 U S. 182, 188 (1924).
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constructive anmendnent of the indictnment. Second, the instruction
failed to include any |anguage on deceit or dishonest neans.
Because nmany activities that citizens undertake wth the goal of
maki ng the governnent’'s job nore difficult are protected by the
First Amendnent, failure to include the deceit or dishonest neans
instruction nmade the charge overbroad. In light of this alleged
over broadness, Martin argues the court should find clear error.

Martin nade no objection to the district court concerning the
jury instruction, nor did he submt a proposed instruction that
covered his First Amendnent defense. Therefore, we review the
district court’s instruction for plainerror.?* “Plain error occurs
only when the instruction, considered as a whole, was so clearly
erroneous as to result in the likelihood of a grave m scarri age of
justice.”®

Martin’s first argunent is without nerit in light of the
entire jury instruction. The jury instruction states that the
first elenment of the offense is that the defendant and at | east one
ot her person conspired to “commt the crinme of defrauding the
United States.” This is clearly a “defraud clause” instruction.

As to the second argunent, a charge under the “defraud cl ause”
does not require a “deceit and di shonest neans” instruction. In

United States v. Saks, we upheld a jury instruction which consisted

%2 See United States v. Lankford, 196 F.3d 563, 575 (5th Cr. 1999).
8 ]1d. (quotations and citations omtted).
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of the statutory | anguage of 8§ 371, which does not contain “deceit
and di shonest neans” | anguage.® In reviewing the jury instruction,
we stated that “because defendants' claim of prejudice is based
solely on the failure to give adequate explanation of the
of fense--beyond t he readi ng of the statutory | anguage itself--their
burden is especially heavy.”?3® Al t hough the jury instruction
affirmed in Saks did not include the “deceit and di shonest neans”
| anguage, the district court did read the indictnment which included
t hat | anguage. ¢

Here, the district court included | anguage fromthe i ndi ct nent
in its instruction, stating that the defendant was charged with
“conspiring to frustrate the collection by the [IRS] of trust fund
liability taxes due and owi ng by the Defendant and to di sgui se and
conceal this schene fromthe [IRS].” Al though not read by the
court, the indictnment, a copy of which the jury had during
del i berations, charged that “[a]nong the objects and purposes of
t he conspiracy were through the use of deceit, craft, trickery, and
di shonest means” to frustrate the collection of taxes due and to
di sgui se and conceal the schene.

G ven that the indictnment included the “deceit and di shonest

means” |anguage, and that the evidence at trial clearly

3 See United States v. Saks, 964 F.2d 1514, 1522 (5th GCr. 1992).
3% |d.
36 | d.
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denonstrated a schene that at a mninmuminvolved “trickery”, the
jury instruction cannot be viewed as “so clearly erroneous as to
result in the likelihood of a grave mscarriage of justice.”?¥
Therefore the jury instruction was not plain error.
V.
For the foregoing reasons, the defendant’s convictions are

her eby AFFI RVED.

87 Lankford, 196 F.3d at 575 (quotations and citations onmitted).
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DENNI'S, G rcuit Judge, concurring in part and dissenting in part:

Wiile | join the majority in affirmng the district court on
the Franks hearing and jury instruction issues, | respectfully
dissent as to the denial of a Kastigar hearing. Because | believe
the Louisiana legislature intended for article 433(A)(2) of the
Loui siana Code of Crimnal Procedure to provide immunity to all
non-target witnesses, | would require the district court to hold a
Kastigar hearing to determne if there was an i ndependent source
for the information supplied by Martin's state grand jury
t esti nony.

As the majority acknow edges, article 433(A)(2) is anbiguous.
Therefore, we my |ook beyond the |anguage of the statute to
determne the legislature’s intent in passing this provision. 1In
re Geenway, 71 F.3d 1177, 1180 (5th Gr. 1996) (“Only if the term
is anmbiguous will we proceed beyond the |anguage as witten.”);
U S v. Evinger, 919 F. 2d 381, 383 (5th Gr. 1990). The | anguage
of the statute could, standing al one, support a broad application
of immnity. But when one considers the public policy in favor of
encouraging grand jury testinony and the statute’'s |egislative
history, it is even nore evident that the | egi sl ature i ntended t hat
the provision would immunize all non-target w tness testinony.

This interpretation is further supported by the fact that the

-19-



majority’s approach wll distinctly disadvantage non-target
W tnesses and will have a chilling effect on grand jury testinony.

For these reasons, | disagree wwth the majority’s contention
that the provision covers only target w tnesses instead of all
grand jury wtnesses, both target and non-target. It is true that
article 433(A)(2) allows only target wtnesses and non-target
W t nesses who | ater becone targets to have counsel present in the
grand jury. But the provision also provides that non-target
W tnesses may not have an attorney present unless they becone a
target. Article 433 concerns “Persons present during grand jury
session” and provi des that only persons expressly naned are al | owed
in grand jury proceedings. LA CooeE CRM Proc. 433(A)(1). By only
all ow ng counsel for target w tnesses, the provision necessarily
excl udes counsel for non-target w tnesses. Accordingly, when the
| ast sentence of the article 433(A)(2) provides for immunity to
“testinony obtained under the provisions of this Subparagraph,” it
i Mmuni zes non-target w tnesses, including those who |ater becone
targets at subsequent proceedi ngs.

The statute does not limt itself to situations in which a
“Wtness becones a target because of his testinony while
testifying.” Instead, it discusses when a “w tness becones a
target because of his testinony,” and “a w tness who | ater becones

atarget.” Both phrases are expansive, indicating an intentionto

-20-



cover non-target w tnesses who | ater becone targets in a proceedi ng
ot her than the imediate grand jury session.

This interpretation is consistent with the public policy of
pronoting grand jury testinony, which has been expressed by both
the legislature and the Louisiana Suprene Court. Pronoti ng
testinony is one of the prinme justifications for the secrecy of
grand jury proceedings. LA CoE CRM Proc. 433 cnt. (“Sone of the
nmore i nportant reasons for the secrecy of grand jury neetings ..
are: ... to encourage free and untrammel ed di scl osures by persons
who have information with respect to the comm ssion of crines.”);
In re Gand Jury, 737 So.2d 1, 6 (La. 1999) (quoting Douglas Q|
Co. v. Petrol Stops Northwest, 441 U S. 211, 218-19 (1979) (“[We
have noted several distinct interests served by safeguarding the
confidentiality of grand jury proceedings.... [I]f preindictnent
proceedi ngs were made public, many prospective w tnesses would be
hesitant to cone forward.”). The concerns about grand jury
testinony are primarily focused on non-target witnesses. See State
v. Poland, 782 So. 2d 556, 560 (La. 2001) (holding that the
“considerations for the | egislative nmandate of [grand jury] secrecy
clearly are designed primarily for a non-target wtness and are not
significant when a target of the investigation voluntarily
testifies before the grand jury with counsel present.”). |lmunity
for non-target w tnesses, as nuch as grand jury secrecy, furthers

the goal of encouraging these witnesses to testify.
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Further, the legislative history confirnms that article
433(A) (2) provides inmmunity for all non-target witnesses. Before
the legislature enacted this provision, it changed the | ast
sentence from “Any evidence or testinony obtained in violation of
this provision shall be inadmssible at trial on any crimnal
charges arising out of said grand jury investigation” to “Any
evidence or testinony obtained under the provisions of this
Subpar agraph froma w tness who | ater becones a target shall not be
adm ssible in a proceeding against him” Anendnent to H R 901,
Oficial Daily Journal of the La. State Senate, p. 34, June 26,
1986.

The | egislature, by changing “arising out of said grand jury
i nvestigation” to “in a proceeding against him” broadened the
| anguage to include i munity for proceedi ngs besides the i medi at e

grand jury neeting. This explanation, which the majority concedes

is “not unreasonable,” is <consistent wth and supports an
interpretation of the statute that inmunizes all non-target
W t nesses.

The majority contends that this change is consistent with its
interpretation because it only neans that now no violation is
needed before immunity attaches. Although it is true that no
violation is needed before immunity attaches, the majority does not

explain how 1its narrow approach is consistent wth the
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| egi slature’ s expansion of the proceedings in which a non-target
W tness has immunity.

The other procedural change made before enactnent further
supports the application of imunity to all non-target w tnesses.
As originally drafted, the statute granted all w tnesses the right
to have counsel present at the grand jury proceeding while they
were providing testinony. Anmendnent to H R 901, Oficial Journal
of the La. House of Representatives, pp. 11-12, 34-35, My 23,
1986. But before enactnent, the statute was changed to limt the
right to counsel to target wtnesses only. The only reasonable
explanation for this change is that the | egislature believed that
non-target w tnesses did not need counsel present because bl anket
immunity prevented a non-target witness from being harned by his
own testinony. Thus, the legislative history doubly supports the
conclusion that the legislature intended to i mmuni ze the testinony
of all non-target w tnesses.

This interpretation is confirned when one considers the
problenms the mpjority’s approach wll present. Under the
majority’ s interpretation, non-target witnesses wll be at a severe
di sadvant age and receive far | ess protection than target w tnesses.
Al t hough non-target w tnesses subpoenaed to testify at grand jury
proceedings can still invoke their Fifth Amendnent privilege
agai nst self-incrimnation, they, unlike target w tnesses, wll not

have counsel present to advise them of when to invoke this right.
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Additionally, if they do not invoke these protections, their
testi nony can be used agai nst them at any subsequent proceeding,
even if they are not aware that they are being targeted. Finally,
prosecutors will be able to use the grand jury process to
interrogate wi tnesses wthout the presence of counsel and then use
that testinony against the witness in any subsequent proceedi ng.
This power is extensive because a prosecutor can al ways convene a
new grand jury or initiate crimnal proceedings with a bill of

information, thus bypassing the extrenely limted inmunity under

the majority’s cranped interpretation of the statute. These
consequences W ll cause non-target witnesses to be exceedingly
reluctant to testify for fear of future prosecution and will nake

it difficult to encourage open and honest grand jury proceedi ngs,
which is a primary basis for the process. There is no indication
that the legislature ever contenplated that this would be the

result of passing the statute.

For the foregoing reasons, | believe the | egislature intended
for article 433(A)(2) to provide imunity to all non-target
W tnesses, including those who |later becone targets in any

subsequent proceeding. Because Martin falls within this category,
| would reverse the district court’s denial of a Kastigar hearing

and remand so that this hearing can take place.
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