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for the Southern District of Texas, Houston

Before KING Chief Judge, DENNIS, Circuit Judge, and LYNN, "
District Judge.

KING Chief Judge:

This case cones to us on an interlocutory appeal under 28
US C 8§ 1292(b). At issue is the proper way to neasure the
anount in controversy, required for federal diversity

jurisdiction under 28 U . S.C. § 1332, in the context of a suit

District Judge for the Northern District of Texas,
sitting by designation.



seeking, inter alia, an equitable accounting. The district court

held that the defendants’ costs for perform ng the accounting may
be considered in calculating the anount in controversy. W
reverse
| . STATEMENT OF THE FACTS AND PROCEDURAL HI STORY

On Septenber 3, 1999, Plaintiffs Hector H Garcia and | nl and
Ccean, Inc.! filed a putative class action in the 49th Judici al
District Court of Zapata County, Texas, on behalf of all Texas
royalty and | easehold interest holders “fromwhom|[the
def endant s] purchased oil and/or condensate between January 1,
1975 and Decenber 31, 1989.” Alleging that the defendants
surreptitiously failed to reinburse themfor certain oil and gas
overages, the plaintiffs sought (1) an equitable accounting to
determ ne whet her any part of the overages could be attributed to
individual plaintiffs’ well sites, (2) restitution damages, and
(3) attorney’s fees and costs. The plaintiffs did not demand a
speci fic anount of nonetary damages, as the Texas Rules of G vil
Procedure prohibit a plaintiff fromdoing so. See Tex. R Qv. P
47(b).

The defendants tinely renoved the case to the United States
District Court for the Southern District of Texas under 28 U.S. C

8 1441(b) based on federal diversity jurisdiction, asserting that

. Athird plaintiff, the Estate of Alice Barnes, was
voluntarily dismssed fromthe case w thout prejudice on January
2, 2002, and will not be discussed in this opinion.
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t he amount in controversy exceeds $75,000 and that the parties
are diverse.? See 28 U S.C. 8§ 1332 (2000). The plaintiffs then
filed a notion to remand claimng that the defendants had fail ed
to proffer evidence that the requisite anount in controversy had
been met. The district court denied the notion, however, when

t he defendants produced an affidavit stating that it woul d cost
nore than $75,000 per plaintiff to performthe requested
accounti ng.

On agreenent of the parties, the case was transferred to the
Houston Division of the district court. The plaintiffs filed a
second notion to remand on the basis that the costs of performng
an equitable accounting should not be considered part of the
“amount in controversy” under § 1332. On August 27, 2002, a
magi strate judge recommended that the plaintiffs’ notion be
deni ed, because the defendants’ affidavit “makes it clear that
the costs of an accounting for even a single claimant in this

matter woul d exceed the jurisdictional anobunt.” The district

2 In their notice of renoval, the defendants al so clai ned
that Koch O 1| Conpany of Texas, Inc. had been fraudulently joined
by the plaintiffs. The district court agreed, and this issue has
not been preserved on appeal. |In addition, the defendants asked
the district court to attribute all of the plaintiffs’ attorney’s
fees to the naned class representatives in order to calculate the
anount in controversy. The defendants have since conceded,
however, that class action attorney’s fees cannot be aggregated
in this manner. See Coughlan v. Wellcraft Marine Corp., 240 F.3d
449, 455 n.5 (5th Gr. 2001) (noting that, for jurisdictional
pur poses, “[t]he standard approach to awards of attorney’ s fees
in a class action context is to distribute thempro rata to al
cl ass nenbers, both nanmed and unnaned”).
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court subsequently adopted the magistrate’s findings in full and
denied the notion to remand. At the plaintiffs’ request,
however, the district court stayed the case pending an
interlocutory appeal to this court on the follow ng controlling
question of law “In a class action seeking danages and an
accounting, assumng diversity, [may] accounting costs to
def endants in a range of $322,800 to $899, 400 for exam ning the
claimof a single plaintiff neet the anobunt in controversy
requi renent of the diversity statute?” W hold that they may
not .
1. DI SCUSSI ON

A. Standard of Review

We review the district court’s denial of a notion to renmand

for lack of subject-matter jurisdiction de novo. Allenv. R&H

Ol & Gas Co., 63 F.3d 1326, 1336 (5th Gr. 1995); see also Wbb

V. lInvestacorp, Inc., 89 F.3d 252, 255 (5th Cr. 1996)

(expl aining that renoval is an issue of statutory construction).
B. Burden of Proof

In resolving this question, we recognize that “[t]he intent
of Congress drastically to restrict federal jurisdiction in
controversies between citizens of different states has al ways

been rigorously enforced by the courts.” St. Paul Mercury | ndem

Co. v. Red Cab Co., 303 U. S. 283, 288 (1938). Thus, in § 1332

Congress instructs that a suit between diverse parties nmay be



adjudicated in a federal forumonly if “the matter in controversy
exceeds the sum or val ue of $75, 000, exclusive of interest and
costs.” The party seeking to invoke federal diversity
jurisdiction bears the burden of establishing both that the
parties are diverse and that the anobunt in controversy exceeds

$75, 000. St. Paul Reinsurance Co. v. Greenberg, 134 F.3d 1250,

1253 (5th Gr. 1998). The question in this case is whether the

second burden has been net. In St. Paul Mercury I ndemmity, the

Suprene Court delineated the general nethod for neasuring the
anount in controversy: “[Unless the |aw gives a different rule,
the sumclainmed by the plaintiff controls if the claimis
apparently made in good faith.” 303 U S. at 288.

Here, the Texas Rules of Cvil Procedure barred the
plaintiffs fromrequesting a specific amount of damages in their
state court petition. See Tex. R Qv. P. 47(b). In a simlar

case, we held that “[w]hen the plaintiff’s conplaint does not
all ege a specific anount of damages, the renoving defendant nust
prove by a preponderance of the evidence that the amount in

controversy exceeds” the jurisdictional anbunt. De Aquilar v.

Boeing Co., 11 F.3d 55, 58 (5th G r. 1993). This burden nay be
fulfilled in one of two ways. First, jurisdiction will be proper
if “it is facially apparent” fromthe plaintiffs’ conplaint that
their “clains are |ikely above [$75,000].” Allen, 63 F.3d at

1335. If the value of the clainms is not apparent, then the



def endants “may support federal jurisdiction by setting forth the
facts—J[either] in the renoval petition [or] by affidavit—-that
support a finding of the requisite anount.” 1d. Critically, the
def endants may not aggregate the clains of different plaintiffs

in order to satisfy the $75,000 jurisdictional amunt in this

putative class action. See Snyder v. Harris, 394 U S. 332, 336-
38 (1969).

To date, no party has attenpted to establish that the
def endants owe nmore than $75,000 in restitution damages to any
individual plaintiff inthis case. 1In fact, the value of each
plaintiff’s property, which was all egedly converted by the
defendants, will not be determ ned unless the plaintiffs achieve
the equitable accounting relief they have request ed.
Nonet hel ess, the district court held that defendants satisfied
their burden of establishing that nore than $75,000 is “in
controversy” in this case. In a sworn affidavit, the defendants
accountant estimated that it will cost at |east $300,000 per
plaintiff to determ ne the anount of oil and gas condensate
renoved fromeach plaintiff’s well sites during the years in
question. The plaintiffs did not proffer any evidence di sputing

the cost of the equitable accounting,® and the court concl uded

3 In both their second notion to remand and their briefs
on appeal, plaintiffs argue that it will not cost $75,000 to
performthe equitable accounting. They have provided no record
evi dence to support this claim however.
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that the requisite jurisdictional anobunt was satisfied.
C. Analysis

Whet her the district court’s conclusion that the defendants
have net their burden is correct, the plaintiffs argue, depends
on the viewpoint by which the anbunt in controversy is neasured.
Plaintiffs claimthat our precedent dictates that “the val ue of
the plaintiff’s right sought to be enforced nust exceed the
jurisdictional anpbunt in order to confer federal jurisdiction.”

Vraney v. County of Pinellas, 250 F.2d 617, 618 (5th Cr. 1958);

see also Alfonso v. Hillsborough County Aviation Auth., 308 F.2d

724, 727 (5th Gr. 1962) (refusing to consider the potential |oss
to defendants because “[t]he value to the plaintiff of the right
to be enforced or protected determ nes the anount in
controversy”). The plaintiffs argue that the instant case should
be remanded to state court because the accounting is of no
“value” to them rather it is nerely a neans to di scover the
anount of restitution damages they are owed. Therefore, they
believe that the nonetary danages, not the accounting costs, are
the true anmount in controversy. The plaintiffs conclude that
because the defendants have not alleged that any one plaintiff
will recover nore than $75,000, the jurisdictional anount is
unsati sfi ed.

The defendants argue that it does not nmatter which viewpoint

we follow. Alternatively, they urge us to follow an “either-



party viewpoint” for determ ning the anount-in-controversy

requi renent. Enphasizing that the accounting relief requested by
the plaintiffs is equitable in nature, the defendants argue that
we shoul d consider the costs of providing that relief as the
anopunt in controversy. According to the defendants, because it
will cost themnore than $75,000 to provide the equitable relief
requested by each plaintiff, we nust recogni ze these costs as a
“pecuni ary consequence” of the litigation that satisfies the

jurisdictional anmount.?

4 The defendants’ argunent is based on their assunption
that we inplicitly approved of the either-party viewpoint in
Duderwi cz v. Sweetwater Savings Association, 595 F.2d 1008 (5th
Cr. 1979), when we followed the reasoning of a line of cases
“support[ing] the proposition that the value of the matter in
controversy is neasured not by the nonetary judgnent which the
plaintiff may recover, but by the judgnent’s pecuniary
consequence to those involved in the litigation.” 1d. at 1014.
Contrary to the defendants’ view, Duderw cz did not signal our
acceptance of the “either-party viewoint”; rather, it presented
the question whether, in calculating the anmount in controversy
for a case involving a usurious contract, we should consider only
the “interest already paid’” on the contract or whether we shoul d
instead consider the total “interest contracted to be charged”’
over the lifetime of the contract. 1d. at 1012, 1014.

Critically, we noted that the answer to this question depended on
“[s]tate law,” which “defines the nature of the right plaintiff
seeks to enforce.” 1d. at 1012 (enphasis added). The Court of
Appeal s for the Eleventh Grcuit, which is also bound by
Duderw cz, reads this case as we do and simlarly concl udes that
it does not signal an “abandonnment of the plaintiff-viewoint
rule” by the Fifth Crcuit. Ericsson GE Mbile Conmmunicati ons,
Inc. V. Motorola Conmunications & Elecs., Inc., 120 F. 3d 216, 220
& n.13 (11th Gr. 1997).

We al so disagree with the defendants’ assertion that our
decision in Wbb indicates that this circuit no | onger focuses
solely on the plaintiff’s viewpoint to determ ne the anount in
controversy in cases seeking equitable relief. See Wbb, 89 F.3d
at 257 n.1 (stating specifically that the court’s hol ding “does
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We concl ude that the defendants are correct when they argue
that it does not matter from which viewpoint the anount in
controversy is viewed. Unlike the defendants, however, we
believe that the costs of an equitable accounting should not be
considered in determning the sumor value of the matter in
controversy in the instant case. These costs are collateral to
the true object of the litigation: reinbursenent to the
plaintiffs for the oil and gas condensate allegedly converted by
t he def endants.

The defendants urge us to renenber that the first form of
relief demanded by the plaintiffs is an “equitable accounting.”
If a court eventually determnes that the plaintiffs have
established a right to receive this relief, then the defendants
believe that they will be forced to bear the costs of calculating
how much oil and gas condensate was taken from each of the
plaintiffs’ wells between 1975 and 1989. Thus, the defendants
argue, the litigation will necessarily resolve the controversy
over whether the defendants are legally obliged to performthe
accounti ng—essentially providing the plaintiffs the “value” of
avoi di ng these expenses. Because they have proffered affidavit

evi dence denonstrating that these costs exceed 8§ 1332's

not violate the rule . . . that ‘[t]he value to the plaintiff of
the right to be enforced or protected determ nes the anmount in
controversy’” (quoting Alfonso, 308 F.2d at 727) (alteration in
original)).



jurisdictional anobunt, the defendants argue that they have net

their burden to establish that federal jurisdiction is proper.
We do not agree. According to the Suprenme Court, in cases

seeking equitable relief “it is well established that the anount

in controversy is neasured by the value of the object of the

litigation.” Hunt v. Wash. State Apple Adver. Commn, 432 U S
333, 347 (1977). Here, the true object of the litigation is the
paynment of restitution danages to the plaintiffs. The equitable
accounting is nerely the neans by which the value of the these
damages may be cal cul at ed.

Qur sister circuits have explained that an equitable
accounting is sinply a tool by which a plaintiff may shift the
plaintiff’s normal burden of discovery to the defendants. The
Court of Appeals for the District of Colunbia Crcuit, for
exanpl e, notes:

An accounting is a species of conpulsory disclosure,
predi cated upon the assunption that the party seeking
relief does not have the neans to determ ne how nuch--
or, in fact, whether--any noney properly his is being
hel d by another. The appropriate renedy, particularly
where the determ nati ons nay be detail ed and conplex, is
an order to account in a proceeding in which the burden
of establishing the non-existence of noney due to the
plaintiff rests upon the defendant. Because of the very
nature of the remedy, that burden cannot rest upon
plaintiff, but nust shift to the defendant once facts
giving rise to a duty to account have been alleged and
adm tt ed.

Rosenak v. Poller, 290 F.2d 748, 750 (D.C. Gr. 1961); see also

Bradshaw v. Thonpson, 454 F.2d 75, 79 (6th Gr. 1972) (“An
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accounting is a species of disclosure, predicated upon the |egal
inability of a plaintiff to determ ne how nmuch, if any, noney is
due himfromanother.”). Thus the costs of producing the
requested accounting are akin to the discovery costs incurred by
the parties in every lawsuit. W hold that these “litigation
costs” are sinply not relevant to whether diversity jurisdiction

exi sts under 8 1332. See Ratliff v. Sears, Roebuck & Co., 911 F.

Supp. 177, 179-80 (E.D.N.C. 1995) (holding that a defendant’s
di scovery costs are not part of the anmopunt in controversy).

Qur decision conports with the manner by which we neasure
the jurisdictional anbunt in actions where a trustee is conpelled
to performan accounting of the assets in a trust or when an
admnistrator is ordered to account for the value of the property

in an estate. | n Davidson v. Blaustein, the court reviewed the

law in this area and found that “[w] here affirmative relief is
sought by an accounting, the anount in controversy is neasured by
the value of the res, the damage to the res sought to be
redressed, or the nonetary value of the conplainant’s share of
the res which is distributable.” 247 F. Supp. 225, 228 (D. M.
1965) (citations omtted). This last netric is anal ogous to the
jurisdictional anpbunt in the case at hand. W thout question, the
true “anmount in controversy” is the restitution award that the
defendants may be required to pay to the putative class nenbers

as a consequence of renoving nore oil and gas condensate fromthe
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plaintiffs’ various well sites than the defendants previously
reported. Therefore, because neither party contends that the
def endants owe nore than $75,000 to any single plaintiff, the
defendants have failed to denonstrate the existence of federal
diversity jurisdiction
[11. CONCLUSI ON

For the foregoing reasons, we find that defendants have not
met their burden of proving that this case satisfies the anount-
i n-controversy requirement of 8§ 1332. Therefore, we REVERSE and
instruct the district court to REMAND this case to state court.

Costs shall be borne by the defendants.
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