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EDITH H JONES, G rcuit Judge:

This is an interlocutory appeal of the district court’s
denial of a notion for summary judgnent seeking qualified inmunity.
Wayne M chael Linbrugger filed suit pursuant to 42 U S. C. 8§ 1983,

alleging that appellant Deputy Jeff Haggard, while executing a

"‘District Judge for the Eastern District of Louisiana, sitting
by desi gnati on.



mental health warrant, unlawfully entered Linbrugger’s apartnent
and used excessive force to effectuate a tenporary conmmtnent
order. Linbrugger included an assault clai magai nst Haggard under
Texas | aw. The district court believed that genuine issues of
mat eri al fact precluded granting Haggard’s sumrary j udgnent noti on.
We reverse the denial of summary judgnent on the unlawful entry
claim but lack jurisdiction to address the federal excessive force

and state | aw assault and battery cl ai ns.

| . BACKGROUND
On Cct ober 24, 2000, Linbrugger, a 37-year old man |iving

by hinself, repeatedly telephoned his father and ultimately

threatened to kill his sister. Linbrugger’s father knew that his
son, who had been hospitalized for nental illness before, needed
i mredi ate psychiatric treatnent. He applied for and obtained a

judicial warrant fromthe Harris County Psychiatric Center (“HCPC)
for Linbrugger’s involuntary nental health conmtnent. Haggard and
two ot her nental health deputies were assigned to serve the warrant
on Linbrugger that evening.

The deputies contacted Linbrugger’'s father to obtain
background i nf ormati on and coordi nate his assi stance in serving the
war r ant . Li nbrugger’s father told them he did not believe
Li nbrugger was dangerous or had any weapons. The deputies net

Li nbrugger’ s father at 10: 00 p. m near the entrance to Li nbrugger’s



apartnent conplex. As was customary for nental health deputies,
they wore plain clothes and drove at | east one unmarked patrol car.

The deputies instructed Linbrugger’s father to knock on
t he apartnent door and, when Linbrugger answered, to nove asi de so
t he deputies could state their reason for being there. Haggard and
the two other deputies lined up against the outer wall of the
apartnent as Linbrugger’s father knocked. | nsi de, Linbrugger
testified, he heard two knocks on the door and feared he was about
to be burglarized. To scare off intruders, Linbrugger picked up
“The Club,” an anti-theft device used on car steering wheels, and
moved it back and forth to reproduce the sound of a shotgun’s being
cocked. Haggard, indeed, thought he heard the sound of a punp
shot gun. Li nbrugger then opened the door to his apartnment w de
enough to see who was outside, holding “The O ub” as he did so.
Haggard concurs: he saw Linbrugger holding a sword-Ilike object
above his head as the door opened.

From this point, the parties disagree about what
occurred. What is certain is that the deputies then entered the
apartnent by pushing on the door. Haggard testified that he first
yell ed, “Drop the weapon” whil e st eppi ng between Li nbrugger and hi s
father, and later yelled “Police, Harris County”. However,
Li nbrugger does not recall the deputies identifying thenselves. In
addition, Haggard testified, while Linbrugger denies, that

Li nbrugger i mmedi ately began swinging “The C ub” at him



The parties’ accounts continue to conflict over what
happened in the apartnment. Haggard asserts that the deputies had
to subdue Linbrugger by force after his repeated attenpts to hit
Haggard with “The dub.” Conversely, Linbrugger clains that
al t hough he placed “The C ub” on the floor after the officers asked
himif he intended to hit anyone with it, they neverthel ess forced
himto the ground. Linbrugger physically resisted the deputies’
attenpt to effectuate the warrant. But Linbrugger insists that
Haggard went too far when he pl aced his knees on Linbrugger’s neck,
choked him and repeatedly punched himin the face. Haggard denies
using excessive force. The deputies eventually handcuffed
Li nbrugger and escorted him to the wunmarked police car for
transportation to HCPC Li nbrugger later received nedical
treatnent for a cut above his eye, a bruised throat, and other

br ui ses.

[1. JURI SDI CTI ON AND STANDARD OF REVI EW
This court reviews the district court’s denial of a

summary judgnent notion based on a claimof qualified inmunity de

novo. Hatfield v. Scott, 306 F.3d 223, 226 (5th Cr. 2002).

Qualified imunity protects public officers fromsuit if
their conduct does not violate any “clearly established statutory
or constitutional rights of which a reasonable person would have

known.” Harlow v. Fitzgerald, 457 U S. 800, 818 (1982). A two-

step analysis governs whether public officials are entitled to



qualified immunity. First, we nust determ ne whether the facts,
either as the plaintiff alleges or as proved wthout dispute,
establish that the officer violated a <clearly established

constitutional right. Price v. Roark, 256 F.3d 364, 369 (5th Cr

2001). If no constitutional right has been violated, the inquiry
ends and the defendants are entitled to qualified imunity. |d.
However, if the plaintiff has alleged a constitutional violation,
the court nust next determ ne whether the official’ s conduct was

obj ectively unreasonabl e under established |aw. Bazan v. Hidal go

County, 246 F.3d 481, 490 (5th Cr. 2001).

W have jurisdiction to consider the legal question
whet her, taking the plaintiff’s version of the facts as true, the
plaintiff has alleged a violation of <clearly established

constitutional | aw. Roe v. Tex. Dep’'t of Protective & Requl atory

Serv., 299 F.3d 395, 400 (5th Cr. 2002). However, “[i]f disputed
factual issues are material to qualified immunity, the denial is
not appeal able.” Id. Materiality means that their resolution
m ght affect the outcone of the case under governing | aw. Col ston

v. Barnhart, 146 F.3d 282, 284 (5th GCr. 1998) (on denial of

rehearing en banc). W disagree with the district court’s
eval uation that certain factual disputes were material to Haggard’s
qualified inmmunity for the unlawful entry claim Consequently, we
resolve that claimas a matter of law. As will be seen, however,
we agree that material factual disputes preclude a resolution of
Haggard' s qualified i munity concerning Linbrugger’s other clains.
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I11. DI SCUSSI ON
A Unlawful Entry

Li nbrugger asserts that Haggard unlawfully entered his
apartnent in violation of the Fourth Anendnent’s guar ant ee agai nst
unreasonabl e searches and seizures. Cenerally, the Fourth
Amendnent’ s guarantees apply in both crimnal and civil contexts.

See Soldal v. Cook County, Ill., 506 U S. 56 (1992); Woley v. Gty

of Baton Rouge, 211 F.3d 913, 925 (5th Cr. 2000). |In addition

our sister circuits have held that the Fourth Anmendnent applies
when governnment officials execute a nental health warrant. See

Doby v. DeCrescenzo, 171 F.3d 858, 871 (3d Cir. 1999); Monday V.

Qullette, 118 F.3d 1099, 1102 (6th Cr. 1997); G&ooden v. Howard

County, M., 954 F.2d 960, 968 (4th Cr. 1992). Thus, we apply

Fourth Anendnent standards to this case, while observing that,
al though it has not been tinely argued here, the bal ance struck in
the crimnal context between an individual’s rights and the
governnent’s | aw enforcenent inperatives may require nodification

inthe field of nental health activity.?

The First Circuit addressed this issue in McCabe v. Life-Line
Anbul ance Service, Inc., 77 F.3d 540 (1st Cr. 1996), which found
a city policy permtting forcible, warrantless entries by police
officers in possession of an involuntary commtnent order
reasonabl e under the Fourth Amendnment. 77 F.3d at 547. The court
held that, wunder the “special need’” exception, the State’'s
admnistrative interest in ensuring that nentally ill persons not
harm thenselves or others, which would likely be defeated by
requiring officers to obtain a warrant, outwei ghed the individual’s
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The Fourth Amendnent incorporates the common-I|aw
principle that officers nust knock and announce their identity and
pur pose before attenpting forcible entry of a dwelling.? WIson v.
Arkansas, 514 U. S. 927, 934 (1995). As long as police officers do

not use force, they nay attenpt to gain entry to a dwelling by

deception. Lewis v. United States, 385 U S. 206, 211-12 (1966).
Thus, the recruitnment of Linbrugger’s father to gain entry into the
apartnent, if characterized as a subterfuge, did not violate the
Fourth Anendnent.? Nevert hel ess, the knock-and-announce rule

continues to apply to a later forcible entry. See Richards v.

Wsconsin, 520 U S. 385, 388, 395 (1997) (finding that, after a
failed entry by deception, the officers’ nonconpliance with the

knock- and- announce requirenent was reasonabl e).

Fourth Amendnent interests. |d. at 547-53.

Haggard nmakes a sim |l ar “special needs” argunent for the
first time in his reply brief; thus, the argunent is waived. See
Morin v. More, 309 F.3d 316, 328 (5th G r. 2002). Linbrugger’s
nmotion to strike the portion of Haggard's reply brief addressing a
mental health “special need” exception is granted.

2Nei ther party in this case argues that 18 U S.C. § 3109, the
“knock and announce” statute, applies to the state officers who
executed the warrant.

3For purposes of this discussion, we assune that the deputies
used Linbrugger’s father to obtain his cooperative subm ssion to

comm t nent . Labelling this procedure a “ruse” is unfair to the
authorities, however. Famly nenbers are often best equipped to
reason with or calma nentally ill person. Their presence at the

scene of apprehension is on balance desirable, though it my
occasional |y enhance the danger of a violent encounter.
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Even in the crimnal |aw enforcenent context, however,
the Suprenme Court holds that “[t]he Fourth Anmendnent’s flexible
requi renent of reasonabl eness shoul d not be read to mandate arigid
rule of announcenent that ignores countervailing | aw enforcenent
interests.” WIson, 514 U. S. at 934. Countervailing circunstances
may include “a reasonabl e suspicion that knocking and announci ng
[the police] presence, under the particular circunstances, woul d be
dangerous or futile, or that it would inhibit the effective
investigation of +the crinme by, for exanple, allowing the
destruction of evidence.” Ri chards, 520 U S. at 394. The
reasonabl eness of the officer’s decision nust be evaluated “as of
the time [he] entered the [dwelling].” 1d. at 395. Significantly,
“a police officer views the facts through the lens of his police

experience and expertise.” Onelas v. United States, 517 U. S. 690,

699-700 (1996). Further opining in regard to arrests pursuant to
crimnal warrants, this court has not required officers to denon-
strate “particul ari zed know edge” that a suspect is arned in order

tojustify a no-knock entry. United States v. Washi ngton, 340 F. 3d

222, 227 (5th Cr. 2003); see also United States v. Howard, 106

F.3d 70, 75 (5th Cr. 1997); United States v. Rodea, 102 F. 3d 1401,

1408 (5th Cir. 1996).

Taki ng Linbrugger’s version of disputed facts as true,

none of the deputies identified thenselves before barging through



the door to apprehend him* There was a knock, but no formma
“announcenent” of their identity and purpose. The question is
therefore whether the Constitution was clearly violated by this

failure.

Li nbrugger argues that no exception should be nmade to the
knock- and-announce rule in this case. He was entitled to resist
what he perceived as a possi bl e hone invasion. Because Linbrugger
was acting within his rights of self-defense under Texas | aw,
Deputy Haggard had no legitimte safety concern justifying his
pretermtting an announcenent. Further, Linbrugger asserts that
the officers’ safety concerns were “manufactured.” They m snmanaged
the situation in arriving at his apartnent late at night,
announci ng their presence only with two knocks and junpi ng out of
nowhere at hi m when he opened the door. Had the officers knocked
and announced, as required by Linbrugger’'s view of the

Constitution, he would not have felt conpelled to fight.

VWhat this argunent overlooks is that the Fourth
Amendnent’ s reasonabl eness standard i s not viol ated nerely because,
in cool hindsight, it appears that governnent officials could have

executed a warrant less intrusively. See United States v. Sharpe,

470 U.S. 675, 686-87, 105 S. C. 1568, 1575-76 (1985) (“The

“The district court discerned fact issues regardi ng whet her
Li nbrugger was swinging the Cub; whether Haggard announced
hi msel f; and whet her Haggard “junped out of nowhere.” Draw ng al
i nferences in Linbrugger’s favor, Haggard is entitled to qualified
i nuni ty.



question is not sinply whether sone other alternative was
avai |l abl e, but whether the police acted unreasonably in failingto
recogni ze or to pursue it.”). Reasonableness, to the contrary, is
judged in light of often rapidly unfolding circunstances, viewed

fromthe officers’ perspective. United States v. Banks, 124 S. C.

521, 527 (2003); Grahamyv. Connor, 490 U.S. 386, 396, 109 S. C
1865, 1872 (1989). These consistent principles infuse Fourth
Amendnent reasonabl eness standards i n general and those applicabl e

to the knock-and-announce rule in particul ar.

Vi ewi ng the execution of the nental health warrant from
the officers’ perspective, Haggard and the other deputies knew,
from the affidavit of Linbrugger’s father, that Linbrugger was
attested to be a threat to hinself and others. Hi s father had
sworn that, on the sanme day, Linbrugger threatened to put a bullet
through his sister’s head, and a judicial officer found these
statenents sufficient under state law to commit himinvoluntarily
for psychiatric treatnent. Li nbrugger’ s father acconpanied the
officers precisely to defuse his son’s tension. |t was reasonable
for the officers to position thenselves out of Linbrugger’s
i medi ate line of sight so that he would focus on his father when
opening his apartnent door. They did not anticipate hearing the
sound of a shotgun being prinmed, as Linbrugger’s father believed
his son had no weapons. But that sound had to change their

approach. Linbrugger does not contend that nore than a few seconds
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el apsed between his father’s knock at the door, his decision to
pretend to cock a gun, and his opening the door with an armrai sed,

hol ding “The C ub.”

Under t hese circunstances, Linbrugger’s self-defense was,
fromthe officers’ perspective, immnently threatening to them to
his father and possibly to hinself. Only in hindsight can one
argue that, faced with this sudden devel opnent, the officers should
have conpleted a formal knock-and-announce. That they m ght have
done so is arguable. That they were constitutionally required to
do so is out of the question. They were permtted to respond
reasonably to a reasonably percei ved dangerous situation. Forcing

their way into Linbrugger’s apartnent was a reasonable tactic.

Li nbrugger also asserts that the officers manufactured
the exigency that permts them to claim an exception from the
knock- and- announce rul e. He relies on a footnote in one Fifth
Circuit opinion which inplies that the concept of manufactured
exi gency can apply to the execution of a search warrant. See Cantu

v. United States, 230 F.3d 148, 153 n.1 (5th Gr. 2000). The

principal holding of Cantu is that the police did not act
reasonably when, wth no prior know edge that Cantu or the
occupants of his residence were arned or dangerous, they attenpted
to execute a search warrant by neans of a forcible burglar-Iike
entry inthe mddle of the night. The footnote, however, notes, in

passi ng, that “manufactured exigent circunstances” do not justify
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di spensing with the announcenent requirenent, “especially when the
initial attenpt itself is unreasonable.” [d. (citations omtted).
Cantu does not discuss whether “exigent circunstances” create an
exception to the Fourth Amendnent’s warrant requirenent. Thus,
whet her exigent circunstances, or its converse “manufactured
exi gent circunstances”, should apply to the manner in which police
undertake a warranted entry is not clear, nor does Cantu broach
that subject. W assune that in the footnote in question, Cantu
sinply drew an analogy to cases involving “manufactured exigent
ci rcunst ances”. Mor eover, when the police have been judicially
warranted to enter a dwelling, the question of reasonabl eness
surrounds their decision whether to knock and announce. The test
of reasonabl eness overlaps and subsunes whether they have
manuf act ur ed exi gent circunstances that unreasonably di spense with
a knock-and- announce; considering exigent circunstances, and its
converse, seens redundant. It is dubious that Cantu stated a rule
bi nding on this circuit or that the consideration of manufactured
exi gent circunstances adds neaningfully to the knock-and-announce

rul e.

Neverthel ess, we need not finally dispose of such
questions in this opinion, as the factual predi cate for
manuf act ur ed exi gent circunstances does not exi st here. The nental
health officers did not attenpt to enter Linbrugger’s apartnent in

an unreasonabl e fashion. They did not create an atnosphere

12



calculated to inflanme Linbrugger and excuse a forcible entry.
Instead, it is plain that Linbrugger reacted in an unantici pated

manner to their knocks on t he door and events escal ated fromthere.

For all these reasons, Deputy Haggard di d not participate
in violating any constitutional |law, nmuch | ess clearly established
constitutional law, when he and the other officers failed to
conplete their conpliance wth the knock-and-announce rule.

According to Saucier v. Katz, because “no constitutional right

woul d have been viol ated were the all egati ons established, thereis
no necessity for further inquiries concerning qualified imunity.”

533 U.S. 194, 201, 121 S.Ct. 2151, 2156 (2001).
B. Excessi ve Force

This court analyzes a claim of excessive force in the

course of a seizure under the Fourth Anmendnent. G ahamyv. Connor,

490 U. S. 386, 388 (1989). To prevail on an excessive force claim
Li nbrugger nust show “(1) an injury, which (2) resulted directly
and only fromthe use of force that was clearly excessive to the
need; and the excessiveness of which was (3) objectively

unr easonabl e.” lkerd v. Blair, 101 F.3d 430, 433-34 (5th Crr.

1996). Haggard maintains that the district court erred i n denying
his notion for summary judgnent on Linbrugger’s excessive force
cl ai m because his use of force was objectively reasonable in the
ci rcunst ances. However, the summary judgnment record rai ses severa

questions of material fact that preclude this court’s jurisdiction.
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As was previously explained, the parties di sagree strenuously over
Li nbrugger’ s actual or perceived provocati on and resi stance and t he
extent and proportion of the deputies’ response. That Linbrugger
suffered sone injuries, including a cut above his eye and a brui sed

throat, is undisputed.

Gven these material factual disputes, the court is
unabl e to determ ne whether Haggard used excessive force that was
obj ectively unreasonabl e when taking Linbrugger into custody. W
lack jurisdiction to consider the genuineness of these factual

di sputes on appeal. See Johnson v. Jones, 515 U S. 304, 313

(1995); Colston, 146 F.3d at 284.
C. State Law Cl aim

Li nbrugger clains that the sane conduct conprising the
excessive force claim specifically choking and punching, also
constitutes assault and battery under Texas | aw. Haggard seeks
official immunity from this claim as well. Under Texas | aw,
governnent officials have “official immnity fromsuit arising from
the performance of their (1) discretionary duties in (2) good faith
as long as they are (3) acting within the scope of their

authority.” Gty of lLancaster v. Chanbers, 883 S W2d 650, 653

(Tex. 1994). “IOrders premsed on the denial of qualified
imunity under Texas state | aw are appeal able in federal court to
the sanme extent as district court orders prem sed on the denial of

federal lawimunity.” Cantu v. Rocha, 77 F.3d 795, 804 (5th Gr.

14



1996). Therefore, “[t]he issue then becones whether the district
court’s denial of [Haggard’'s] summary judgnent notion[] on the
issue of imunity turned on a question of law . . . .7 Id.
(internal quotations omtted). Because genuine issues of materi al
fact exi st regardi ng whet her Linbrugger attenpted to stri ke Haggard
wth “The Cdub,” Haggard’ s actions, and the severity of
Li nbrugger’s injuries, this court lacks jurisdiction to consider

this portion of the appeal.

V.  CONCLUSI ON

For the reasons stated above, we REVERSE that portion of
the district court’s order denying sunmary judgnent based on
qualified imunity for the unlawful entry cl ai mand RENDER j udgnent
in favor of Haggard as to that claim W DISM SS that portion of
Haggard' s appeal challenging the district court’s order denying his
motion for sunmmary judgnent on Linbrugger’s excessive force and
state | aw assault and battery clains. Because these clains renain
unresol ved, we REMAND this case to the district court for further
pr oceedi ngs. Li nbrugger’s notion to strike those portions of
Haggard’'s reply brief advancing a “special needs” argunent is

GRANTED.

REVERSED and RENDERED in part; DISM SSED in part; case

REMANDED; notion to stri ke GRANTED.
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JAY ZAI NEY, District Judge, concurring:

| joinin the majority opinion as a correct disposition
under the facts specific to this case. | wite separately,
however, to express ny di sagreenent with Haggard’' s “speci al needs”
argunent. It is my opinion that the Fourth Anendnent mandate that
officers knock and announce their identities, absent exigent
circunstances, applies in the field of nental health activity.
Li kewi se, | disagree with the First Crcuit’s decision in MCabe v.

Life-Line Anbulance Service, Inc., 77 F.3d 540 (1t Gr. 1996),

di scussed in footnote one of the opinion, which held that
warrantl ess, forcible entries by police officers in possession of
an involuntary commtnent order were reasonable under the Fourth
Amendnent . Therefore, if Haggard had tinely raised the specia

needs argunent, | would have concluded that a per se exception to
t he knock and announce requirenent in nental health cases does not

conport with the Fourth Amendnent reasonabl eness requirenent.
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