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DUHE, Circuit Judge:

Plaintiff Joyce Riley, a fornmer nurse at St. Luke’ s Epi scopal
Hospital, sued Defendants under the qui tamprovisions of the Fal se
Caims Act (“FCA’), 31 U S.C 88 3729 & 3730(b). The district
court dism ssed the conplaint under Rule 12(b)(6) for failure to
state a claim W hold that dism ssal was inappropriate at this

stage of the litigation and accordingly reverse and remand for



further proceedings.
| . BACKGROUND

Ril ey alleges that Defendants filed fal se clainms with Medicare
and the Gvil Health and Medical Programof the Unifornmed Services
(CHAMPUS) for services that were either nedically unnecessary or
rendered by an unli censed physi ci an. Defendants Surgi cal Associ ates
of Texas, St. Luke’s Episcopal Hospital, and Drs. Edward Massin and
O Howard Frazier al l egedly sought Medi care or CHAMPUS
rei mbursenent for false clains. Def endant Bayl or Col |l ege of
Medi cine allegedly trained or enployed residents, students, and
fell ows who worked at St. Luke’'s and who aided the filing of fal se
clains. Defendants Dr. Branislav Radovancevic and his enpl oyer
the Texas Heart Institute (TH ), allegedly aided the filing of
false clains. THI is an organi zation of doctors at St. Luke s who
specialize in treating heart conditions and performng heart
transplants. Dr. Radovancevi c earned a nedi cal degree i n Bel grade,
and has not passed the nedical licensing examin Texas.!?

Riley asserts essentially that Radovancevic, despite being
unl i censed, performed physician services for patients whose bills
were submtted to and paid by Medicare or CHAMPUS. Her conpl ai nt

al so asserts that, in apparent pursuit of prestige by being

! References to Defendants are as follows: col l ectively,
"Def endants"; Surgical Associates of Texas and Drs. Frazier and
Massi n, "Physician Defendants"; St. Luke's, TH and its enpl oyee
Brani sl avn Radovancevi c, "Hospital Def endant s"; and Bayl or,
"Bayl or."



i ndustry |l eaders in terns of nunber of heart transplants perforned,
Def endants perfornmed unnecessary heart transplants paid for by
Medi care or CHAMPUS. The conpl aint al so charges a civil conspiracy
to file false clains.

The district court dismssed Riley's clainms against all

Def endant s. United States ex rel. Rley v St. Luke' s Episcopa

Hosp., 200 F. Supp. 2d 673 (S.D. Tex. Apr. 3, 2002), anended 2002
WL 32116882 (S.D. Tex. June 27, 2002). The district court wote
that the FCA is not a vehicle for regulatory conpliance, and that
materiality and a know ng fal sehood are required to inplicate the
FCA. Id. 200 F.Supp. 2d at 679. The court held that Medicare
paynments are nmade according to the patient’s Diagnosis-Rel ated
Group, regardless of who provides treatnent; therefore, Dr.
Radovancevic’s participation was immaterial to billing and coul d
not provide the basis for an FCA claim Id. at 680. On the
question of nedical necessity, the court dismssed the clains as
chal l enging scientific judgnent about which reasonable m nds may
differ, holding that such an opi ni on cannot be “fal se” for purposes
of the FCA. [d. at 679. Finding no illegal activity, the court
found no conspiratorial conduct. 1d. at 680.
1. DI SCUSSI ON

A.  Appellate Jurisdiction

The Hospital Defendants contend that we lack jurisdiction

because Riley’'s notice of appeal was untinely. When the United



States is not a party in an FCA suit, Rule 4(a)(1) allows sixty
days fromthe entry of the judgnent appealed to file a notice of

appeal . United States ex rel. Russell v. EPIC Healthcare Mqt.

Goup, 193 F.3d 304, 308 (5th Gir. 1999).

Riley noticed her appeal July 16, 2002. The district court
entered a “Final Judgnent” on April 1, 2002, providing that
“plaintiff shall take nothing” and referencing reasons given in a
menor andum opi ni on whi ch granted only St. Luke’s notion to di sm ss.
An  “Anended Final Judgnent” entered April 3 provided that
“defendants wll take nothing” and referenced reasons in an
“amended” nmenorandumopi nion dismssing in favor of all Defendants.
On April 5 the district court vacated the April 3 defendants-take-
not hi ng judgnent and reinstated the April 1 plaintiff-take-nothing
j udgnent .

Plaintiff and Defendants both filed post-judgnent notions.
After rulings, the district court issued the follow ng “Anended

Fi nal Judgnment,” entered June 26

Pur suant to t he Anended Menor andum Qpi ni on and O der
dated April 2, 2002, as nodified by this Court’s order of
June 25, 2002 [entered June 27], Plaintiff will take
nothing by this suit. This Court’s Judgnents [entered
April 1 and April 3] are hereby vacat ed.
This is a Final Judgnent.
The Hospi tal Defendants characterize the foregoing judgnent as
a nere clerical correction that foll owed t heir post-judgnent Mtion
for Correction of Mnor Mstakes. Thus they argue this judgnent

would not interrupt or restart the tinme for appealing the real



underlying judgnent, the one entered April 1, from which
Plaintiff’s appeal is untinely. They argue that Plaintiff’s post-
judgnent notion was also ineffective to extend the appellate
deadl i ne because it addressed a judgnent that was vacated.

We di sagree. Federal Rule of Appellate Procedure 4(a)(4)
speci fies several post-judgnent notions which nust be di sposed of
before a notice of appeal can be effective. Oneis atinely filed
motion to alter or amend the judgnent under Rule 59. Plaintiff
moved to alter or anend judgnent on April 5, which was tinely and
thus effected a tolling of the time for appeal under Rule
4(a)(4)(A). Plaintiff’s post-judgnment notion was tinely because it
was “filed no |l ater than 10 days after the judgnent [was] entered.”
Fed. R Cv. P. 59(b).?2

Nor was Plaintiff’s post-judgnent notion noot because of the
vacatur of the April 3 judgnent. Because her notion (except one
part addressing the defendants-take-nothing error in the April 3
j udgnent) addressed the nerits underlying the judgnent as refl ected
in the nmenorandum opinions, it was not nooted by the district
court’s vacatur of the April 3 judgnent, which corrected only the
clerical error.

Since Plaintiff’s notion to alter or anmend judgnent was

tinely, the time for filing an appeal ran fromthe entry of the

2 As the Advisory Conmittee's noted about Rule 59(b), "The
phrase ‘no later than' is used —rather than “wthin' —to include
post -j udgnent notions that sonetines are filed before actual entry
of the judgnent by the clerk."



order denying her notion or granting or denying any of the other
motions listed in Rule 4(a)(4). Fed. R App. P. 4(a)(4)(A) . Thus
by any count,® her notice of appeal was tinmely and sufficient to
confer appellate jurisdiction.
B. Legal Standards for Mdttion to D smss

A district court should dismss for failure to state a claim
only if “it appears beyond doubt that the plaintiff can prove no
set of facts in support of his claimwhich would entitle himto

relief.” Conley v. G bson, 355 U S. 41, 45-46, 78 S.Ct. 99, 2

L. Ed.2d 80 (1957). W review such ruling de novo. United States

ex rel. Thompson v. Col unbi a/ HCA Healthcare Corp., 125 F.3d 899,

901 (5th Cr. 1997). The conplaint nust be liberally construed in
favor of the plaintiff, and all well-pleaded facts accepted as

true. Kai ser Alum num & Chem Sales v. Avondal e Shi pyards, Inc.,

677 F.2d 1045, 1050 (5th Gr. 1982), cert. denied, 459 U S 1105,

103 S.&t. 729, 74 L.Ed.2d 853 (1983).

Riley urges us to reverse the district court, because it nade
assunptions about “evidence” rather than accepting the well-pled
all egations as true. I ndeed the district court’s opinion nade
several references to the evidence and few, iif any, to the
pl eadi ngs. The exhibits attached to the conplaint, however, are

part of the conplaint “for all purposes.” Fed. R Cv. P. 10(c).

% Plaintiff’s July 16 notice of appeal was filed within the
designated tine after entry of the final judgnent (June 26) and
within the designated tine after entry of both the orders di sposing
of post-judgnent notions (June 17 and June 27).
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Thus it is not error to consider the exhibits to be part of the
conpl aint for purposes of a Rule 12(b)(6) notion.*

To the extent that the district court held that the fraud
clains failed “as unsupported by the evidence,” and noted that
there was “no evidence” or “no credible evidence” on certain
i ssues, however, the court was not applying the correct standard

for a Rule 12(b)(6) notion. See Rubinstein v. Collins, 20 F.3d

160, 166 (5th G r. 1994); Thonpson, 125 F. 3d at 901
A Rule 12(b)(6) dismssal is not warranted just because the
district court “believes the plaintiff is unlikely to prevail on

the nmerits.” dark v. Anbco Prod. Co., 794 F. 2d 967, 970 (5th Cr

1986). “Even if it seens ‘alnobst a certainty to the court that the
facts alleged cannot be proved to support the legal claim’ the
claim may not be dismssed so long as the conplaint states a

claim” |1d. (quoting Boudel oche v. G ow Chem Coatings Corp., 728

F.2d 759, 762 (5th Gir. 1984)).

C. Stating a O aimunder the FCA

4 Although the district court’s nmenorandum opinion initially
seened to address only St. Luke’s Rule 12(b)(6) notion to dismss,
upon reconsideration the district court anmended its nenorandum
opinionto clarify that each of the defendants was di sm ssed, under
each of their notions —including Baylor’s “notion to dismss or
for summary judgnment” —for the reasons stated in its nenorandum
opinion of April 2. The fact that Bayl or attached evidence to its
nmotion for summary judgnent does not change our opinion. In the
context of the nmenorandum opinion of April 2, it is apparent that
the court granted relief to Baylor based on its notion to dismss
and not based on its sunmary judgnent evidence. See infra subpart
D.



To state a clai munder the FCA, subsection (a)(l1), a relator
must allege that the defendant “knowingly” nmade “a false or
fraudulent clainf to the United States Governnent. 31 U.S.C
8§ 3729(a)(1l) (West 1999). Simlarly, to state a claim under
subsection (a)(2), the relator nust allege that the defendant
“knowi ngly” made or used “a false record or statenent to get a
false or fraudulent <claini paid by the Governnent. Id.
8§ 3729(a)(2). Generally R ley alleges that Defendants viol ated
those two subsections of the FCA by admtting and upgrading
patients unnecessarily and covering up for nedical bills submtted
for services of an unlicensed doctor.® She also alleges that
Def endants conspired to defraud the Governnent into paying fal se or
fraudul ent clainms (FCA subsection (a)(3)). 91 217-109.

1. Medically Unnecessary Servi ces.

As the district court recognized, clainms for nedically

unnecessary treatnent are actionable under the FCA.® The district

5 Second Am Conplaint filed March 17, 1997, 1Y 211-13. Further
citations to the second anended conpl aint are by paragraph nunber
only.

6 Physician claim Form HCFA-1500 carries an express
certification "that the services shown on this formwere nedically
i ndi cat ed and necessary for the health of the patient.” Simlarly

if a hospital seeks CHAMPUS rei nbursenent, the sane certification
is present (Form HCFA-1450). Peterson v. Winberger, 508 F. 2d 45,
52 (5" Cir.), cert. denied, 423 U.S. 830, 96 S.Ct. 50, 46 L.Ed.2d
47 (1975), recognized that an express false certification on a
claimformsubmtted to the Governnent for paynent is actionable
under the FCA. That the services be nedically necessary is a
condition for paynent under the regul ations. See 42 U S.C 8
1395y(a) (1) (A (proscribing paynment under Medicare Part A or Part
B unless itens or services are “reasonable and necessary”); see
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court concl uded, however, that expressions of opinion or scientific
judgnents about which reasonable mnds may differ cannot be
“false.” St. Luke's, 200 F. Supp. 2d at 679. W agree in principle
wth the district court and accept that the FCA requires a
statenment known to be false, which neans a lie is actionable but
not an error. W disagree, however, with the court’s assessnent of
the sufficiency of the allegations.

Riley’'s conplaint does sufficiently allege that statenents
were known to be false, rather than just erroneous, because she
asserts that Defendants ordered the services knowi ng they were
unnecessary. The conplaint states generally that “patients were
unnecessarily admtted to St. Luke’s . . . and/or their organ
transplant status artificially upgraded,” § 7, and that Defendants
“knew of , directed, and personally participated in the fraudul ent
conduct and fal se clains described [in the conplaint].” 9191 42-49.
More particularly, R ley alleges a “schenme” connoting know ng
m sconduct: the Physician Defendants and Hospital Defendants
“participated in a schenme that allowed for the unnecessary
adm ssion and artificial upgrade of the status of sone heart
transplant patients.” § 32.

The “know ng” aspect is reiterated throughout the conplaint:

[ Def endants] were aware of the inpropriety of their
actions.

also 42 CF.R 8 424.32(b) (requiring the use of these forns for
cl ai ns).



Al so, because . . . Defendants wongly admtted and
upgraded patients, bills submtted to the federa
governnment were rendered false and unpayabl e.

Def endant s fal sel y upgraded patients and i ssued bills for
i nappropriate care. . . . Defendants . . . violated the
FCAin rendering inordinate care i n unnecessary i nstances

Alénémn and i ntended result of Defendants’ conspiracy was

to induce the Governnent to pay . . . for fraudul ent

hospi tal services and nedical care as descri bed above.

19 33, 120, 218. These allegations satisfy the FCA' s requirenent
that Defendants “know’ that the record, statement, or claimis
fal se.

Dism ssing the all egations of clains for nedically unnecessary
services, the district court stated, “The evidence shows that St.
Luke’ s provided nedical care to patients who desperately needed
care.” This controversial finding or conclusion raises the
question of the role of the exhibits attached to the conplaint.
Sone of Riley’'s allegations are qualified by the contents of
attached docunents. For exanple, “The nedical records of two
exanple patients show that admssion to the hospital and/or
adm ssion to the intensive care unit was not nedically justified.”
1 32. If such an allegation is contradicted by the contents of an

exhibit attached to the pleading, then indeed the exhibit and not

the allegation controls. Simons v. Peavy-WIsh Lunber Co., 113

F.2d 812, 813 (5th Gr.), cert. denied, 311 U. S. 685, 61 S. C. 63,

85 L. Ed. 442 (1940).
Sone of Riley’s allegations, however, are not dependent on t he

docunents incorporated into her conplaint. For exanple, Riley
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clains, “The Defendants participated in a schene that brought heart
transpl ant patients to the hospital and/or to | CU who were not, at
that tinme, truly needing hospital care.” § 120. Addi tionally,
Riley expressly alleges that she “does not have detailed
information on all Mdicare and CHAMPUS patients treated by the
Def endants.” 1 121. The conplaint thus conveys that her
referenced exhibits are neant to provi de exanples only and are not
intended to signify exclusive incidents. See also T 208 (“These
are only exanples fromfive patient records . . . .").

At this prelimnary stage, the district court should dismss
only if it appears beyond doubt that Plaintiff can prove “no set of

facts” in support of her claim Conley v. G bson, 355 U S. at 45.

Even if Riley’'s exhibits called into question one or nore of the
exanples she alleged, they did not call into question all her
allegations of false clains. The district court therefore acted
prematurely in dismssing the conplaint because it precluded the
opportunity for Plaintiff by subsequent proof to establish a claim
supporting the all egati ons not refuted by exhibits. Conpare d ark,
794 F.2d at 970 (holding dismssal under Rule 12(b)(6) i nproper
unl ess the conplaint “on its face shows] a bar to relief”), with
Si mons, 113 F. 2d at 813 (hol di ng exhi bits defeat clai mon contract
where letter attached shows clearly the absence of any contract,
express or inplied).

Def endants next argue that not all Defendants are inplicated
by the all egations regardi ng | CU upgrades and hospital adm ssions.

11



The Physician Defendants argue that they could not have filed
clains for hospitalization or |ICU upgrades because such costs are
billed by the hospital, not the physicians. Hospital Defendants
contend that they do not bill for physician services and had no
part in the adm ssion or upgrade of patients to ICU — matters
acconpl i shed only by doctor’s orders.

The FCA applies to anyone who “‘knowingly assist[s] in

causi ng’” the governnent to pay clains grounded in fraud, “‘w thout

regard to whether that person ha[s] direct contractual relations

wth the governnent.’” Peterson v. Wi nberger, 508 F.2d 45, 52-53

(5th CGr.) (quoting United States ex rel. Marcus v. Hess, 317 U S.

537, 544-45, 63 S.Ct. 379, 87 L.Ed. 443 (1943)), cert. denied, 423

US 830, 96 S.Ct. 50, 46 L.Ed.2d 47 (1975). “Thus, a person need
not be the one who actually submtted the claimforns in order to

be liable.” United States v. Mackby, 261 F.3d 821, 827 (9th Cr

2001). Riley does allege that the defendants assi sted one anot her
and cooperated in a schene or pattern of billing for and covering
up these allegedly false-claimitens. See 1 27, 30, 32, 42-49,
120, 213, 217. Under the “knowi ng assi stance” standard of Hess and
Pet erson, these allegations suffice to inplicate all Defendants.

2. Services by an Unlicensed Physi cian.

Riley alleges that Defendants cooperated in billing for
services rendered by an unlicensed physician, Br ani sl av
Radovancevic, who could not lawfully bill Medicare or CHAMPUS
hi nsel f.

12



The Physician Defendants argue that while Riley mght have
al | eged unaut horized practice of nedicine, she did not allege a
false or fraudulent claim from Dr. Radovancevic’'s alleged
unaut hori zed practice. W disagree. The conplaint alleges that
when the Hospital Defendants or Physician Defendants submtted
their clains, “they warranted and represented that the services in
such statenents were rendered by duly Ilicensed physicians or
persons who are ot herwi se qualified under the various regul ati ons,
codes, and standards. Many of the professional services rendered,
in part or in whole to those patients, were neverthel ess those of
Dr. Radovancevic,” § 28, whom she all eges was neither authorized
nor supervised. 9§ 30.

The Physi ci an Def endants point out that their claimforns are
expressly designed to include services furnished “by ny enpl oyee
under ny i nmmedi ate personal supervision.” The allegations of the
conpl ai nt, however, are that Dr. Radovancevi c provi ded t he servi ces
“W thout authority or supervision.” 1 30. We accept these
allegations as true at this stage of the proceedings. Acertifying
doctor who is not the doctor who rendered or personally supervised
the services is subject to liability for a false claim See
Pet erson, 508 F.2d at 52.

The Hospital Defendants argue that Ri|ley never alleged that
they submtted false clains for Dr. Radovancevic’'s services.
Because there is no false-clains liability for an inadvertent
error, they argue that they should not be liable either for a

13



regul atory msstep or for services that were immterial to the
hospi t al billings. Argui ng agai nst inplied-certification
liability, St. Luke’'s maintains that it cannot be deened to have
“knowi ngly” submtted a fal se cl ai mbased on a regul atory m sstep
where it has actually rendered the services billed. TH and Dr.

Radovancevi c contend that, because they did not submt clains at

all, they are not inplicated by the allegations.
St. Luke's argunents fail, because R ley has not alleged
sinple inadvertence. Taking Riley’'s allegations as true, St.

Luke’s knew full well that Dr. Radovancevic could not practice
nedi cine, yet provided him the nmeans to do so regardless,’
i nstructed nurses to conceal the inpropriety,® and hid his services
in false billings to Medicare and CHAMPUS, trying to keep Dr.

Radovancevi c’'s nane out of their records.?®

" She al |l eges that the Physicians Defendants and St. Luke's were
aware of the inpropriety of their actions and wllingly gave Dr.
Radovancevic a place and nethod to practice “rather than show ng
[hin] the door.” 9T 33, 110.

8 The conplaint asserts that “the nursing staff at St. Luke’'s
[] were told to follow the orders of Branislav Radovancevic, but
directed not to sign his nanme on any witten docunentation, such as
physi ci an orders. |Instead nurses were instructed i n sone i nstances
to sign Dr. Frazier’s nane . . . [or soneone else’s nane].” 9 33;
see also § 34 (alleging Defendants’ “concerted effort” to keep
Radovancevic’s nane fromwitten records).

o Riley alleges that fal se and unpayabl e hospital bills were
submtted for Dr. Radovancevic's care specifically for Patient No.
1108146 and an order for drugs. More generally the conplaint

states that Dr. Radovancevic did not hinself bill for any services
but that his services nevertheless mani fested thenselves in fal se
or fraudulent billings by the Physician Defendants as well as St.

Luke’s. Y 25, 29, 117, 118, 119, 169, 207.
14



Al | egations suffice under the FCAif they state that defendant
made a record or statement known to be false or fraudul ent in order
to get a false claimpaid. 31 US.C 8§ 3729(a)(2). “False” can
nean "deceitful,” or “tending to mslead,”! and a “false clainm is
one “grounded in fraud which mght result in financial loss to the
Governnent.” Peterson, 508 F.2d at 52. The FCA “reaches beyond
‘claims’ which mght be legally enforced, to all fraudul ent
attenpts to cause the Governnent to pay out suns of noney.” |d.

This conplaint is not like the one this Court discussed in
Wllard, ! wherein all the clainms were indisputably valid. Here,
the all egati ons noted describe fal se records and fal se clains. The
scienter elenent is satisfied without resorting to an inplied

certification theory of liability. C. WIllard, 336 F.3d at 381

(“Because Wl Il ard does not allege that any of the clains were fal se
in the sense that they contained false statenments or were for

services not perfornmed or the like, Wllard nust resort to either

Riley all eges that a patient woul d receive “care, treatnent, and

pr of essi onal service which justified the hospital billing to the
governnent. Many of these services . . . could be carried out only
on the order of a license physician. Sonme . . . charges . . . were
directly or in part based on hospital services ordered by Brani sl av
Radovancevic, an unlicensed physician.” ¢ 31. She also alleges
that “false clains were submtted, and the Governnent defrauded by
virtue of the facts that [Defendants] . . . participated in a

schene t hat al | owed Radovancevi ¢, w t hout authority or supervision,
to care for Medicare and CHAMPUS heart transplant patients in
direct violation of federal and state law.” § 30.

10 Webster's Third New International Dictionary 819 (1981).

11 United States ex rel. Wllard v. Humana Health Pl an, 336 F. 3d
375, 380-81 (5th CGr. 2003).

15



the “inplied certification” or ‘fraud in the inducenent’ theories
of liability through which it may be possible to denonstrate that
otherwi se valid clains are actionable under the FCA ").

As for THI, Dr. Radovancevic, and Bayl or, any stipul ation that
they did not file clains does not exonerate them As discussed
above, anyone who “know ngly assist[s] in causing” the governnent
to pay clains grounded in fraud can be liable under the FCA
Pet erson, 508 F.2d at 52.

We find Defendants’ assertion that financial injury to the
Governnment was not sufficiently alleged to be without nerit.? The
Hospital Defendants’ argunent that the FCA is inequitable in the
heal t hcare i ndustry i s one nore properly addressed to Congress than
a court.

4. Conspiracy.

Defendants argue that Riley’'s conspiracy allegations are
conclusory and that she fails to allege an identifiable act in

furtherance of the conspiracy. Riley alleged that the acts

12 The conplaint sufficiently alleges financial injury to the
Gover nnent . 1 32 (“[Defendants] participated in a schene that
al l owed for the unnecessary adm ssion and artificial upgrade of the
status of sonme heart transplant patients. . . . This nedical care
and treatnment falsely and fraudulently manifested itself intobills
subnmitted to the federal governnent that were paid.”); T 180 (“The
bills establish Defendant Radovancevic is making decisions that
affect the anobunt the U S. Governnent [sic], rendering the above
bills false and unpayable.”); { 208 (“Because Defendants fal sely

admtted and upgraded patients . . . the bills submtted to the
f ederal governnent were fal se and unpayable.”); 1 219 (“The United
States CGovernnent, unaware of the falsity . . . paid the ful
anpunt . . . .7).

16



described in the conpl aint constituted one or nore conspiracies “to
defraud the United States Governnent by getting false, fraudul ent
clains approved or paid,” and that Defendants “took substantia
steps in furtherance of those conspiracies, inter alia, by
preparing fal se records and cl ains and subm tting such docunents to
the Governnent via the Medicare and/ or CHAMPUS system for paynent
and approval.” 1 217. Whet her this general allegation of
conspiracy survives will depend | argely on whet her the underlying
allegations of false statenents and false clains survive the
specificity challenge under Rule 9(b), a matter we |eave to the
district court in the first instance, as discussed next.
D. Matters Not Decided by the District Court

Def endants ask that we affirmdi sm ssal because the conpl ai nt
did not neet the specificity requirenent of Fed. R Cv. P. 9(b).
The district court did not address whether Riley’'s conplaint
conplied with Rule 9(b) because it held that the dism ssal for
failure to state a claimrendered the inquiry noot.®® Riley and
Bayl or also ask us to determne whether Baylor is entitled to
relief on its notion for summary judgnent — another matter not

decided by the district court.?

13200 F. Supp. 2d 673, 675 n. 1.

14 Wiile the district court declared that it was granting
Baylor’s “notion to dismss or for summary judgnent,” we readily
see fromthe court’s reasons for ruling that the court granted only
the notion to dismss and did not act upon the alternative notion
for summary | udgnent. See, e.q., 200 F. Supp. 2d 673, 675
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Al t hough we may consi der alternative grounds for uphol di ng t he

district court's decision, Flournoy v. Century Fin. Co., Inc. (In

re Henderson), 577 F.2d 997, 1002 n. 5 (5th Gr. 1978), we decline

to do sointhis case. Thus the particularity requirenents of Rule
9(b) and the nerits of Baylor’s notion for summary judgnent can be
addressed as necessary in the first instance by the district court

upon renmand. See Youmans v. Sinobn, 791 F.2d 341, 348 (5th Gr.

1986) (declining to consider Rule 9(b) challenges not been passed
upon by the district court).

W remnd the district court, however, of the centra
i nportance of rule 9(b) in regard to allegations of fraud:

[T]he reference [in rule 9(b)] to “circum
stances constituting fraud” usually requires
the claimant to allege at a m ninumthe iden-
tity of the person who nade the fraudul ent
statenent, the tinme, place, and content of the
m srepresentation, the resulting injury; and
the nmethod by which the m srepresentati on was
communi cat ed .

In cases concerning fraudulent m srep-
resentation and om ssion of facts, Rule 9(b)
typically requires the claimant to plead the
type of facts omtted, the place in which the
om ssi ons shoul d have appeared, and the way in
which the omtted facts nade the represen-
tations m sl eadi ng.

2 JAMES W MOORE ET AL., MOORE' S FEDERAL PRACTICE 8§ 9. 03[ 1][b], at 9-

(determnation that Court “should CGRANT the defendant’s 12(b)(6)
motion to dismss”); id. n. 2 (anendnent to original nmenorandum
opi ni on, addi ng that dism ssal is against all defendants — not just
St. Luke's, whose notion to dismss is the subject of the
menor andum opi nion); id. at 677-79 (discussing Rule 12(b)(6)); id.
at 680 (concluding that notion to dism ss should be granted).
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18 through 9-19 (3d ed. 2003) (footnotes omtted); accord Tuchnman

v. DSC Comuni cations Corp., 14 F.3d 1061, 1068 (5th Cr. 1994).

I11. CONCLUSI ON

After de novo review of the nmotions and second anended
conplaint, we hold that the district court msapplied the Rule
12(b)(6) standards in dismssing this mtter. As the district
court has not assessed the sufficiency of the conplaint under Rule
9(b) or the nerits of Baylor’s notion for summary judgnent, we
remand to the district court for consideration of those matters in
due course and for further proceedings consistent herewth.
“Nothing in this opinionis to be construed as indicating the view
of this court regarding the ultimate nerits of any of the
all egations.”

REVERSED AND REMANDED
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