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I n response to the Governnent’s petition, a panel rehearingis
granted. After further reflection and review, we have determ ned
that the original opinion should be vacated, and the follow ng
opi nion substituted in its place.

Jesus Rodriguez-Rodriguez (“Rodriguez”) appeals his sentence
for illegal reentry after deportation. The issue is whether the
district court correctly enhanced Rodri guez’s sentence based on a

determnation that two prior crinmes of which Rodriguez had been



convicted were “crines of violence” under the 2001 version of
Uni ted St ates Sent enci ng Gui del i nes (“ussaG”) 8§
2L1. 2(b) (1) (A (i1). We conclude that, under the Texas laws in
effect at the tinme of Rodriguez’'s comm ssion of burglary of a
buil ding and wunauthorized use of a notor vehicle, the state
crimnal statutes violated were not “crinmes of violence” for the
purpose of sentence enhancenent wunder 8§ 2L1.2(b)(1)(A(ii).
Consequent |y, Rodriguez’s sentence nust be set aside because it is
excessi ve and unaut hori zed.

Rodri guez was deported fromthe United States in August 1995.
After being found in a Texas prison on June 29, 2000, he pleaded
guilty to a one-count indictnment charging himwith illegal reentry
in violation of 8 U.S.C. § 1326(a) and (b)(2).

The pre-sentence report, which was adopted inits entirety by
the district court as the factual basis for the court’s sentencing
decision,! chronicled Rodriguez’s crimnal history, including his
Texas convictions of burglary of a building in 1990 and
unaut hori zed use of a notor vehicle (“UUW’) in 1993. d assifying
those offenses as “crinmes of violence,” the probation officer
recomended a sixteen-level increase in Rodriguez' s base offense
| evel pursuant to U S. S .G 8§ 2L1.2(b)(1)(A(ii). Rodri guez

objected to the increase, contending that burglary of a building

1 See Sentencing Hearing Tr. at pg. 9, 17 1-5.



and UUW were not crimes of violence for purposes of 8§
2L1.2(b)(1)(A)(ii). Conceding that both of these offenses would
qual ify as “aggravated fel onies” under 8§ 2L1.2(b)(1)(C), Rodriguez
contended that an eight-level increase should have been applied
instead. The district court overruled the objection and, using a
si xteen-1 evel increase in Rodriguez’ s base of fense | evel, sentenced
Rodri guez to seventy-ni ne nonths of inprisonnent and t hree years of
supervi sed release. Rodriguez filed a tinely notice of appeal.

We review this challenge to the district court’s application
of 8 2L1.2 de novo.? The guidelines’ commentary is given
controlling weight in our reviewif it is not plainly erroneous or
i nconsistent with the guidelines.?

The 2001 version of 8§ 2L1.2, under which Rodriguez was
sentenced, provides for a sixteen-point increase in the base
offense level if the defendant previously was deported after a
conviction for a felony that is a crine of violence.* According to
Application Note 1(B)(ii) of the commentary, “crinme of violence”

(I') neans an offense under federal, state, or local |aw

that has as an elenent the use, attenpted use, or

t hreat ened use of physical force against the person of
anot her; and

2 United States v. Charles, 301 F. 3d 309, 312-13 (5th Cir. 2002)
(en banc).

3 |d. at 312
4 See U.S.S.G § 2L1.2(b)(1)(A(ii) (Nov. 2001).



(rn) i ncl udes mur der , mansl| aught er, ki dnappi ng,
aggravated assault, forcible sex offenses (including
sexual abuse of a mnor), robbery, arson, extortion
extortionate extension of credit, and burglary of a
dwel I i ng.®
Because burglary of a building and UUW are not anong the of fenses
specifically enunerated in Application Note 1(B)(ii)(lIl), they are
crimes of violence only if the statutory definitions have as an
el enrent “the use, attenpted use, or threatened use of physical
f orce agai nst the person of another.”?® Rodri guez was convi cted of
burglary of a building on Novenber 8, 1990. Although the record
does not explicitly state when the crinme underlying his 1990
conviction was commtted, it contains facts that conclusively
denonstrate that the burglary statute violated was the 1974
ver si on. The 1974 Texas burglary statute, which contains the
burglary of a building provision, was not altered before 1993.7 W
are certain that Rodriguez did not conmt the offense prior to

1974, because the record shows that he was born in 1963 and woul d

have been only 11 years old in 1974. The record indicates that

5 1d. § 2L1.2, cnt. (n. 1(B)(ii)).

6 See United States v. Rayo-Valdez, 302 F.3d 314, 316 (5th Gir
2002). Qur cases recognize that burglary of a building and
burglary of a dwelling or habitation are distinct offenses. See,
e.q., United States v. Turner, 305 F.3d 349, 351 (5th Gr. 2002);
United States v. Al bert Jackson, 22 F.3d 583, 585 (5th Cr. 1994).

" See Tex. PeNaL CooE ANN. § 30. 02 (1990).



Rodriguez had no juvenile record and no arrests prior to 1984.
Therefore, Rodriguez nust have commtted the offense that led to
his 1990 conviction of burglary of a building sonetine between 1974
and 1990. Thus, we wll apply the 1974 version of the Texas
burglary of a building statute in determ ni ng whet her Rodriguez’s
offense is a crinme of violence for the purpose of sentence
enhancenent under 8 2L1.2(b)(1)(A)(ii).?

Under the applicable Texas |law,® a person conmits burglary of

8 Because the district court did not explicitly state when
Rodri guez commtted burglary of a building or which version of the
statute applied, the dissent would remand this case to the district
court for additional fact-finding. But the district court is not
required to nmake a “catechismc regurgitation of each fact
determned.” See United States v. Carreon, 11 F. 3d 1225, 1231 (5th
Cr. 1994)(citing United States v. Sherbak, 950 F.2d 1095, 1099
(5th Cr. 1992); United States v. Lghodaro, 967 F.2d 1028, 1030
(5th Gr. 1992)). Rather, the district court can nmake explicit and
inplicit findings of fact by adopting the pre-sentence report. See
id. And, we need not remand for additional factual findings so
long as the basis for the district court’s sentencing decision is
sufficiently clear even if inplicit. See id.(citing United States
v. Hooker, 942 F.2d 878, 881 (5th G r. 1991)). Here, the district
court, by adopting the pre-sentence report, explicitly found as
fact that Rodriguez: (1l)was born on February 5, 1963; (2) was
convicted of burglary of a building on Novenber 8, 1990; and (3)
had no juvenile record when it adopted the pre-sentence report as
the factual basis for sentencing. Inplicit in these factua
findings is that Rodriguez nust have commtted the crine between
1974 and 1990, and therefore he was convicted under the burglary
statute in effect during that period. Because the 1974 version of
the burglary statute was unchanged during that tinme period, the
district court had to inplicitly find that the 1974 version
controll ed. And because the district court could not have
reasonably made any other finding, a remand i s unnecessary.

 See Tex. PenaL Cobe ANN. § 30. 02 (Vernon 1974).



a building if, wthout the effective consent of the owner, he:
(1) entersa . . . building. . . not then open to the
public, with intent to conmt a felony or theft; or (2)
remai ns concealed, with intent to commt a felony or
theft, ina building . . . ; or (3) enters a building .

. . and commts or attenpts to conmt a felony or

t heft. 10

Rodri guez was convicted of UUW in 1993 and the record shows
that he commtted that offense the sane day that he was arrested in

1992. A person conmmtted UUW in 1992 “if he intentionally or

knowi ngly operate[d] another’s . . . notor-propelled vehicle

wi thout the effective consent of the owner.”!!

In United States v. Vargas-Duran,!? this court, sitting en

banc, held that for a non-enunerated offense to “have as an
el emrent” the use, attenpted use, or threatened use, of physica
force necessary for a sentence enhancenent under 82L1.2, the fact
of physical force nust be a fact that is necessary for the

prosecution to secure a conviction.?® We then held that because

10 1d.
11 Texas PENAL CoDE ANN. 8 31.07(a) (Vernon 1992).
12 United States v. Vargas-Duran, 356 F.3d 598 (5th Cir. 2004).

13 1d. at 605 & 606 (internal citations omtted); see also United
States v. Calderon-Pena, 2004 U S. App. LEXIS 18036 at *14-15
(2004) (en banc) (hol ding that the offense of child endanger nent was
not a “crime of violence” under 82L1.2 because child endanger nment
did not “have the use, attenpted use, or threatened use of physical
force agai nst t he person of anot her as a required
el enment . ”) (enphasi s added).




the Texas offense of intoxication assault could be commtted
w t hout a defendant’s i ntentional use of physical force against the
person of another, it was not a “crinme of violence” under 82L1. 2.
This court specifically noted that its crinme of violence analysis
wth regard to determ ning whether an offense included as an
el emrent the use of physical force as an elenent necessary to

support a sentence enhancenent under 82L1.2 in Vargas-Duran was

consistent with the anal ytical approach adopted in United States v.

G acia-Cantu. In Gacia-Cantu, this court determ ned that the

Texas of fense of felony injury to a child, which could be commtted
by an intentional, know ng, reckless, or crimnally negligent act
or om ssion, ' did not have as an el enent the use of physical force
necessary to constitute a crinme of violence because the statute did
not “require that the perpetrator actually use, or threaten to use
physical force against a child.”?®

Simlar to the crime definition statutes in Vargas-Duran and

G acia-Cantu, neither the definition of burglary of a building nor

that of UUW requires proof of use, attenpted use, or threatened

use of physical force in order to convict. For instance, a Texas

14 See Vargas-Duran, 356 F.3d at 604-05.

15 See Gracia-Cantu,302 F.3d at 311-312 (citing Tex. PenaL Cope
ANN. 8§ 22.04(a)) (enphasis added).

16 G aci a-Cantu, 302 F.3d at 311-312.




prosecutor could secure a burglary of a building conviction under
the 1974 statute by proving that a defendant entered into an
unoccupi ed office building without consent in an attenpt to steal
of fice equipnent. Likew se, a Texas prosecutor could secure a
convi ction under the UUW statute by proving that a defendant took
his friend s car up to the corner store wthout permssion while
the friend was out of town.'® Neither of these situations involve
the use, attenpted use, or threatened use of physical force agai nst
anot her person. Therefore, the use of physical force cannot be a
necessary or required el enent of these offenses and, under Vargas-

Dur an'® and G aci a-Cantu, ?° neither of these offenses constitutes a

crinme of violence that would support a sixteen-level crinme-of-

vi ol ence enhancenent under 8§ 2L1.2(b)(1)(A)(ii).?

17 See TeEx. PeENaL CobE ANN. §30. 02.

18 See Texas PeNaL CoDE ANN. §31.07(a).
19 See 356 F.3d at 605.

20 See 302 F.3d 311-312.

2L Qur holding as it regards this generic burglary statute that
puni shes the “nonconsensual entry into a building with intent to
commt a crinme”, see Silva, 957 F.2d at 162, corresponds with our
conclusion in United States v. Rodriguez-Guzman. See 56 F.3d 18,
20 (5th Cr.1995) ("To obtain a conviction under the. . .Texas
burglary statutes, the state need not prove the use, attenpted use,
or threatened use of physical force against the person. . .of
another."). In addition, several of our sister circuits have cone
to the sane conclusion when nmaking “crinme of violence’
determ nations under 82L1.2 of the guidelines. See, e.qg., United
States v. Gonez- Hernandez, 300 F. 3d 974, 979 (8th Cir. 2002)(noting




In summary, we conclude that Rodriguez’'s Texas offense of
burglary of a building conmtted between 1974 and 1990 and hi s UUW
offense commtted in 1992 are not crinmes of violence within the

meaning of U.S.S.G 8 2L1.2(b)(1)(A)(ii) because neither offense as

o

defined by state lawis listed in Application Note 1(B)(ii)(l1) or
has as an elenent the use, attenpted use, or threatened use of
physi cal force against the person of another. Accordingly, we
vacate Rodriguez’s sentence and remand the case to the district

court for resentencing consistent with this opinion.

VACATED AND REMANDED

that “generic” burglary has never had the use, attenpted use, or
threatened use of physical force against the person of
another)(internal citation omtted); United States v. Pereira-
Sal neron, 337 F.3d 1148, 1152 (9th Cr. 2003)(noting that even
burglary of a dwelling, which is specifically listed as a crine of
vi ol ence under the guidelines, does not categorically have as an
el enent any touching or physical harmto the person of another);
United States v. Fuentes-Rivera, 323 F.3d 869, 871-72 (11th Gr.
2003) (noting that California’s first degree burglary statute
which includes “intent to commt grand or petit |arceny or any
felony” as an elenent, did not have the use, attenpted use, or
t hreat ened use of physical force as an el enent) (enphasi s added).




GARZA, Circuit Judge, concurring in part and dissenting in part:

| agree with the majority opinion s conclusion that
unaut hori zed use of a notor vehicle does not constitute a “crine
of violence” for purposes of applying US.S.G 8§
2L1.2(b) (1) (A (ii). Nonetheless, for the reasons expressed in ny
di ssent in Vargas-Duran, | continue to believe that Vargas-Duran
was wongly decided. See Vargas-Duran, 356 F.3d 598, 610-16 (5th
Cir. 2004) (en banc) (Garza, J. dissenting). Recognizing this en
banc precedent, | would remand for the district court to
ascertain which version of the Texas burglary statute applies,
which is unclear fromthe record before us, and apply §
2L1.2(b)(1)(A) (ii) accordingly.

The majority opinion decides Rodriguez was convi cted of
burglary of a building under the 1974 version of the Texas
burglary statute. It notes, however, the record does not
explicitly say when the crinme was commtted or which version of
the Texas burglary statute applies. The najority determ nes that
the 1974 version of the statute applies because Rodriguez would
have been only 11 years old in 1974. | do not dispute this
| ogic. Nonetheless, determning the version of the Texas
burglary statute applicable to Rodriguez is a finding of fact.

It is the role of the trial court to make the findings of fact



necessary to apply the sentencing guidelines. See U S . S. G 8§
1B1.1 et seq. (directing the trial court to nmake various factual
fi ndi ngs). The role of the appeals court is to review those
findings. See United States v. Mers, 198 F.3d 160, 163 (5th
Cir. 1999) (stating that this Court reviews a district court's
findings of fact under a clearly erroneous standard and its
application of the Guidelines to those findings de novo).
Accordingly, this Court should remand, allowi ng the district
court to fulfill its function of finding the facts necessary to
apply the appropriate sentencing guidelines.

Even under the 1974 version, the district court nust
ascertain whether Rodriguez commtted burglary of a building
“Wwth intent to commt a felony” which under the chargi ng papers,
i ndi ctment or special issues could establish a “crine of
violence.” A sentencing court may go beyond the nere fact of
conviction and statutory definition to determ ne what was
actually required to find all the elenents of a crine. See
Taylor v. United States, 495 U. S. 575, 602 (1990) (“For exanpl e,
in a State whose burglary statutes include entry of an autonobile
as well as a building, if the indictnent or information and jury
instructions show that the defendant was charged only with a
burglary of a building, and that the jury necessarily had to find

an entry of a building to convict, then the Governnent shoul d be

-11-



all owed to use the conviction for enhancenent.”).

For the above reasons, | respectfully dissent.

-12-



