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BY THE COURT:
It is ordered that the opinion in this case is nodified
by replacing the follow ng sentence, found at 343 F.3d 719, 731:
“We decline to resol ve the anbiguity on appeal
and, instead, remand for the parties to
present extrinsic evidence supporting their
interpretations of the agreenent.”

with this:



“Regardl ess whether the clause is technically

anbi guous, there are factual issues surround-

ing its application. These matters nust be

explored nore fully.”
Further, in Footnote 10, the introductory clause, “In addition to
t he anbi guous contract | anguage” is struck.

O herwi se, the opinion remai ns unchanged.

The petition for rehearing is, except to the foregoing

extent, DENIED. The petition for rehearing en banc is DEN ED, no

menber of the court having requested a poll.

ENDRECORD



REAVLEY, Circuit Judge, concurring:

| have concurred in the judgnent reversing, as premature, the
summary judgnent of the district court. | agree with the current
witing in disclaimng factual anbiguity of the material adverse
change cl ause. If the majority is saying only that there is no
wai ver or disclainmer of fraudulent inducement, Benchmark’s tort
clai munder Texas law, | agree. | would not agree that Texas | aw

allows a tort claimfor msrepresentation in the contract itself.



