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EDITH H JONES, G rcuit Judge:

Gary Frankford and CPDC, Inc. (collectively “CPDC’) sued
Joseph Zer-llan and Ideal Systens, Inc. in bankruptcy court for
violations of the Texas usury statute. They won a substanti al
judgnent in the bankruptcy court, but the district court reversed.
The principal issue on appeal is whether Zer-Ilan and lIdeal tinely

cured alleged usury violations, bringing them within the safe



har bor afforded by Tex. Fin. Code Ann. 8§ 305.103. Finding no error
in the district court’s conclusion, we affirm
BACKGROUND

In the sumrer of 1994, Ronald Sexton entered the final
stages of purchasing a potential real estate devel opnent, known as
“Cedar Point,” in Polk County, Texas.! The seller was Bl uebonnet
Savi ngs Bank (“Bl uebonnet”). Sexton and Bl uebonnet agreed to a
purchase price of $1,100,000, for which Bl uebonnet woul d convey to
Sexton (1) Cedar Point, (2) 100% of the stock in the utility
conpany that served Cedar Point, and (3) 199 perform ng prom ssory
notes. In preparation for his purchase, Sexton incorporated CPDC
Inc. to serve as the owner and devel oper of Cedar Point.

When Sexton was apparently unable to secure a loan in
time for the purchase of Cedar Point, he entered i nto negotiations
wth Zer-llan for short-termfinancing. Zer-llan, a resident of
California, was half-owner, with his wfe, and president of a
Cal i forni a-based conpany selling security services and equi pnent.
In late July, Sexton negotiated a highly profitabl e sal e/l easeback
arrangenent with Zer-1lan: for aloan of $1, 400,000 to Sexton, Zer-
Il an stood to gain between $525,000 - $900,000 in profit within a
f ew nont hs.

Before Sexton and Zer-llan executed their agreenent,

however, Zer-llan’'s attorney, Marvin Leon, received word from a

! Cedar Point constituted 43 acres of uninproved | and.
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Texas | awyer, John Hollyfield, that the sal e/l easeback arrangenent
ran afoul of the Texas usury | aws. The parties scuttled their
origi nal agreenent and sought to create a non-usurious financing
arrangenent. On August 2, they signed a new short-term financing
agreenent. Pursuant to the financing agreenent:

1. Sexton executed a prom ssory note for $1,075,000, plus
18%i nterest, payable to Zer-Ilan. As security for this
note, Zer-llan received a first Iien on Cedar Point. The
funds fromthis note were used to purchase Cedar Point,
and Sexton’s conpany, CPDC, becane the successor
borrower.

2. Sexton executed another secured prom ssory note for
$200, 000, plus 18% interest, payable to Zer-llan. The
security for this note was a security agreenent, covering
the stock of the utility conpany that served Cedar Point.
Sexton used the funds from this note to purchase the
utility conpany that served Cedar Point.

3. Zer-1lan paid Sexton $100,000 for the 199 perform ng
prom ssory not es.

4. | deal Systens and CPDC executed a Consul ting Agreenent,
wher eby CPDC woul d pay $750,000 to |deal Systens (Zer-
Ilan’s conpany) for a security system and related
services at Cedar Point for two years.
The prom ssory notes and the deed of trust all contained usury
savi ngs clauses in which Zer-1Ilan di savowed any intent to charge or
receive interest in excess of the anmount permtted by | aw
Several weeks after the financi ng agreenent was execut ed,
Leon informed Zer-Ilan that the 18% interest charged on the
prom ssory notes was usurious under Texas | aw. Accordingly, in

| ate August 1994, Sexton and Zer-Ilan nodified the agreenent to (1)

retroactively reduce the interest on the prom ssory notes from18%



to 10% (2) release any clains by Sexton and CPDC agai nst Zer-11lan
for the prior inclusion of a higher interest rate, and (3)
reiterate their intent to enter into a non-usurious financing
agreenent. They did not nodify the consulting agreenent, because
Leon did not tell Zer-llan that this part of the financing
agreenent was usurious under Texas | aw.

In early Septenber 1994, CPDC was unable to nmake its
first paynents due under the promssory notes and consulting
agreenent . Zer-1lan refused to extend the due date. Wen CPDC
failed to nmake its second paynent, Zer-llan and |deal Systens
notified CPDC that it was now in default under the consulting
agreenent . On Novenber 7, Zer-Ilan demanded that CPDC pay the
install ment due under the $1,075,000 prom ssory note; when no
paynment was received, he accelerated the | oan and denanded paynent
of the principal, accrued interest, and attorneys’ fees. Zer-Ilan
post ed Cedar Point for foreclosure.

Sexton and Zer-llan then enbarked on extended workout
negoti ati ons. On April 27, 1995, Zer-llan’s new attorney, John
Nabors, sent Sexton a letter renouncing Zer-Ilan’ s right to receive
any interest under the notes that could be construed as usurious,
and ldeal waived its right to conpensation under the consulting
services agreenent. In early May, cul mnating the i npasse that had
been reached, Zer-llan attenpted foreclosure on Cedar Point and

CPDC fil ed for bankruptcy.



A year later, Ben Floyd was appointed a Chapter 11
trustee for CPDC by the bankruptcy court. Subsequently, Gary
Frankford, an unsecured creditor of CPDC, filed on the debtor’s
behal f an adversary conpl aint against Zer-I1lan and |deal Systens,
all eging usury, equi table subordination, and avoi dance of
transfers. Floyd, as trustee, intervened. The parties filed cross
motions for partial sunmmary judgnent, and Zer-Ilan and |deal
Systens al so noved to dism ss Frankford for |ack of standing. The
bankruptcy court granted partial sunmmary judgnent in favor of
Frankford and CPDC. The court held that because the consulting
agreenent constituted usurious interest on the loans, Zer-llan’s
and ldeal’s rights under all of the parties’ notes and agreenents
were extingui shed. The court further ordered a trial to quantify
the amount of usurious interest by determning the value of the
consul ti ng agreenent. 2

The jury val ued the consul ting agreenment at $40, 000, not
the $750,000 specified by Sexton and Zer-I1an. The bankruptcy
court also accepted the conclusions of an affidavit submtted by
the CPDC s expert, which stated that the 199 perform ng prom ssory
notes were undervalued by approximtely $61,200. Thus, the

bankruptcy court entered final judgnment on February 3, 1999,

2 The bankruptcy court dismssed Frankford' s equitable
subordi nati on claimas noot.



ordering Zer-llan and ldeal Systens to pay nearly $1.8 million in
danmages and over $380,000 in attorneys’ fees and court costs.
Zer-1lan and | deal appeal ed the judgnent to the district

court. Following its de novo review, the district court held that

(1) Frankford | acked standing to sue Zer-llan and |deal Systens,
(2) Zer-Ilan and ldeal tinely cured any usury violations in the
1994 financi ng agreenent by neans of the August 1994 renegoti ation
of the prom ssory notes and the April 1995 renunciation |letter, and
(3) the bankruptcy court erred in accepting CPDC s expert evidence
concerning the alleged value of the 199 perform ng prom ssory
notes. Consequently, the district court reversed the bankruptcy
court judgnent. Frankford and CPDC tinely filed a notice of
appeal .
DI SCUSSI ON

“Bankruptcy court rulings and deci sions are revi ewed by
a court of appeals under the sane standards enployed by the
district <court hearing the appeal from bankruptcy court;
conclusions of law are reviewed de novo, findings of fact are
reviewed for clear error, and m xed questions of fact and | aw are

revi ewed de novo.” Century Indem Co. v. NGC Settlenent Trust (In

re National Gypsum Co.), 208 F.3d 498, 504 (5th Cr. 2000).

Al t hough this court may certainly benefit fromthe district court’s
analysis of the issues presented, “[t]he anmount of persuasive

weight, if any, to be accorded the district court’s concl usion[s]



is entirely subject to our discretion.” Heartland Fed. Sav.

& Loan Ass'n v. Briscoe Enters., Ltd. Il (In re Briscoe Enters.
Ltd. 1), 994 F.2d 1160, 1163 (5th Cr. 1993) (quoting Equitable

Life Assurance Soc'y v. Sublett (In re Sublett), 895 F.2d 1381,

1384 n.5 (11th Cr. 1990)).
“W review the grant of summary judgnent de novo,

applying the sane standards as the trial court.” Shol dra .

Chilmark Fin. L.L.P. (Inre Sholdra), 249 F.3d 380, 382 (5th Gr.),

cert. denied, 534 US 1042 (2001). Summary judgnent is

appropriate when, viewing the evidence and all justifiable
inferences in the light nost favorable to the non-noving party,
there is no genuine issue of material fact and the noving party is

entitled to judgnent as a matter of law. Hunt v. Cronartie, 526

U S 541, 552 (1999); see also Fed. R Cv. P. 56(c). If the
moving party neets its burden, the non-novant nust designate
specific facts showing there is a genuine issue for trial. Little

v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cr. 1994) (en banc).

CPDC argues that the district court erred in holding that
Zer-1lan and | deal, by neans of their April 27, 1995 |letter, cured
any violation of the Texas usury statute based upon the fees owed
under the consul ting agreenent between CPDC and |Ideal. The error,
CPDC contends, is that Zer-Ilan and Ideal did not cure the usury
violation within sixty days of actually discovering the violation.

We di sagr ee.



Under Texas law in 1995,

(4)(A) A person has no liability to an obligor for a
violation of [the usury statute] if:

(i) wthin 60 days after the date the person actually
di scovered the violation the person <corrects the
violation as to the obligor by taking whatever actions
and by making whatever adjustnents are necessary to
correct the violation, including the paynent of interest
on a refund, if any, at the applicable rate provided for
in the contract of the parties; and

(ii) the person gives witten notice to the obligor of
the viol ati on before the obligor has given witten notice
of or has filed an action alleging the violation of this
Subtitle.

(B) For the purposes of this section, the term"actually
di scovered" may not be construed, interpreted, or applied
in amnner that refers to the tine or date when, through
reasonabl e diligence, an ordinarily prudent person could
or shoul d have di scovered or known as a matter of |aw or
fact of the violation in question, but the termshall be
construed, interpreted, and applied to refer to the tine
of the discovery of the violation in fact.

Tex. Rev. Cv. Stat. Ann. art. 5069-1.06(4)(A-B) (Vernon 1993),

repealed and codified at Tex. Fin. Code Ann. 8§ 305.103 (Vernon 1998

& Supp. 2002). CPDC argues that Zer-llan and ldeal “actually
di scovered” that the fees provided for in the consulting agreenent
constituted usurious interest nore than sixty days before Zer-11an
and |l deal sent the April 27, 1995 cure letter. Actual discovery
all egedly occurred either on August 16, 1994, when Zer-Ilan was
advised by his attorneys that the 18% interest rate on the
$1, 075, 000 secured prom ssory note was usurious, or by COctober 17,
1994, when ldeal’s right to paynment under the consul ti ng agreenent

vest ed.



CPDC does not contend that Zer-1lan and | deal had actual,
subj ective know edge that the consulting agreenent constituted
usurious interest on either August 16 or Cctober 17, but rather
that the objective facts which form the basis of the usury
violation were known to them on these dates. CPDC thus asserts
that a creditor “actually discovers” a violation when he | earns of
the objective facts that form the basis of the wusurious
transacti on. Further, CPDC suggests, a creditor nust prove that
he was diligent in attenpting to discover the underlying facts.
Essentially, CPDC seeks to interpret “actually discovered” as
though it were the discovery rule, which is sonetines applied to
defer the accrual of a cause of action for statute of limtations

pur poses. See Wagner & Brown, Ltd. v. Horwood, 58 S.W3d 732, 734

(Tex. 2001) (“The discovery rule exception operates to defer
accrual of a cause of action until the plaintiff knows or, by
exerci sing reasonable diligence, should know of the facts giving
rise to the claim?”).

CPDC s | egal position conflicts with the plain | anguage
of the usury savings statute. “[l]t is cardinal lawin Texas that
a court construes a statute, ‘first, by looking to the plain and
comon neaning of the statute's words.’ If the neaning of the
statutory | anguage i s unanbi guous, we adopt, with few exceptions,
the interpretation supported by the plain neaning of the

provision's words and terns.” Fitzgerald v. Advanced Spine




Fi xation Sys., 996 S.W2d 864, 865 (Tex. 1999) (quoting Liberty

Mut. Ins. Co. v. Garrison Contractors, 966 S.W2d 482, 484 (Tex.

1998)). Section 1.06(4)(B) explicitly states that “the term
‘“actual |l y di scovered’ nmay not be construed, interpreted, or applied
in a manner that refers to the tine or date when, through
reasonabl e diligence, an ordinarily prudent person could or should
have discovered or known as a matter of law or fact of the
violation in question.” Tex. Rev. Cv. Stat. Ann. art. 5069-
1.06(4)(B) (enphasis added). The statute disavows interpreting
“actual discovery” in accord with the discovery rule. Act ual
di scovery occurs under the statute when the creditor subjectively
di scovers that he has violated the prohibitions on usury. |d.
This interpretation of “actual discovery” is fortified by
“[t]he primary rule in statutory interpretation [] that a court

must give effect to legislative intent.” Cow Life Ins. Co. V.

Casteel, 22 S.W3d 378, 383 (Tex. 2000) (citing Tex. Gov't Code
Ann. 8§ 312. 005 (Vernon 1998)). The Texas |l egi sl ature i ntended cure
provisions in the usury statute to encourage self-correction by
| enders of known usury violations so that they could avoid being

sued. See JimWalter Hones, Inc. v. G bbens, 608 S.W2d 706, 712

(Tex. Gv. App.-San Antonio 1980, wit ref’dn.r.e.). Interpreting
the actual discovery elenment to require actual, subjective

know edge of the violation is consistent with this purpose.
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Attenpting to showthat Zer-Ilan and |Ideal actually knew
of the usurious nature of the consulting agreenent, CPDC points
inter alia to the deposition testinony of Marvin Leon, Zer-llan’s
attorney, and to communications in late 1994 between |awers
retained by Zer-llan that discussed whether the consulting
agreenent m ght be usurious. Except for Leon’s testinony, this
evidence was not part of the bankruptcy court record before its
entry of judgnent. Instead, the district court allowed the
evidence to be added to the record on appeal after CPDC noved to
suppl enment under Bankruptcy Rul e 8006. Zer-Ilan and | deal objected
to the supplenentation. A prelimnary issue thus arises as to the
propriety of the supplenental order, and its resolution wll
determ ne the evidentiary record we nust review.

Rul e 8006 provides that the record on appeal from a
bankruptcy court decision consists of designated materials that
becane part of the bankruptcy court’s record in the first instance.
The rul e does not permt itens to be added to the record on appeal
to the district court if they were not part of the record before

t he bankruptcy court. In re Neshaminy Ofice Bldg. Assocs., 62

B.R 798, 802 (E.D. Pa. 1986); see also Sipes v. Atlantic Gulf

Conmmunities Corp. (In re General Dev. Corp.), 84 F.3d 1364, 1369

(11th Gr. 1996) (supplenentation of record on appeal allowed only
by docunents considered by the bankruptcy court). The district

court erred in allowwing CPDC to supplenent the record wth

11



docunents and testinony that were not offered and admtted before

the bankruptcy court entered summary judgnent. See Kabayan v.

Yepremian (In re Yeprem an), 116 F.3d 1295, 1297 (9th G r. 1997)

(refusing to consider deposition testinony and decl arati ons taken
after the entry of summary judgnent). Thus, we will not consider
such untinely-submtted evidence in evaluating CPDC s argunents.
CPDC s adm ssi bl e evi dence does not rai se a genui ne i ssue
of material fact as to whether Zer-Ilan and |deal actually knew
that the consulting agreenent constituted usurious interest nore
than sixty days before the April 27, 1995 cure letter was sent to
CPDC. Leon testified that he and John Hollyfield (another
attorney) warned Zer-I1lan, around the tine the consulting agreenent
was executed, that if Ideal did not performany services under the
consulting agreenent, paynents due under the agreenent m ght
constitute usurious interest. At no point before February 27, 1995
(sixty days before the cure letter was sent) did Zer-Ilan, |deal,
or any of their attorneys conclude that the consulting agreenent
constituted usurious interest. “Concerns” that a transaction may
be usurious cannot constitute know edge or recognition of
illegality sufficient to constitute “actual discovery.”
Confirmng the uncertainty expressed by Leon and

Hollyfield, it is dubious at best that paynents due under the

12



consulting agreenents would even constitute interest paynents.?
“Whet her an anount of nopney is interest depends not on what the
parties call it but on the substance of the transaction.” First

USA Mgnt. v. Esnond, 960 S.W2d 625, 627 (Tex. 1997) (citing

Gonzal es County Sav. & Loan Ass'n v. Freenman, 534 S.W2d 903, 906

(Tex. 1976)). This court has recogni zed that

Where . . . a charge is admttedly conpensation for the
use, forbearance, or detention of noney, it is, by
definition, interest regardless of the | abel placed upon
it or the artfulness wwth which it is conceal ed. | ndeed,
the [ Texas] Suprene Court in Gonzal es Savings held that
we nust | ook beyond the superficial appearances of the
transactions to their substance in determning the
exi stence or nonexi stence of usury.

Naj arro, 904 F.2d at 1002, 1006-07 (quoting Skeen v. Sl avik, 555

S.W2d 516, 521 (Tex. Gv. App.- Dallas 1977, wit ref'd n.r.e.)).
“Amounts charged or received in connection with a |loan are not
interest if they are not for the use, forbearance, or detention of

money.” First USA Mgnt. v. Esnond, 960 S.W2d at 627.

3 Although the consulting agreenent was a separate docunent
fromthe docunents which contained the | oan agreenent the parties
do not dispute that under Texas | aw the consul ti ng agreenent nay be
consi dered part of the sane transaction as the |l oan. “The question
of usury must be determ ned by a construction of all the docunents
constituting the transaction, interpreted as a whole, and in |ight
of the attending circunstances."” Tygrett v. Univ. Gardens
Honeowners' Ass'n, 687 S. W 2d 481, 485 (Tex. App.-Dallas 1985, wit
ref'dn.r.e.); see also Najarro v. SASI Int’l, Ltd., 904 F. 2d 1002,
1008-09 (5th Gr. 1990) (“However, where, as in the case sub
judice, the note does not constitute the entire contract, we
bel i eve that Texas courts would still find the transaction usurious
on its face if sone other docunents, which constitute part of the
transaction and do not contradict the note, establish usury on
their face.”).

13



Pursuant to the consulting agreenent, Ildeal was to
provi de honme security systenms and a nonitoring center for Cedar
Point, to disclose trade secrets to CPDC, and render associ ated
servi ces. “Fees which are an additional charge supported by a
distinctly separate and additional consideration, other than the
sinple I ending of noney, are not interest and thus do not violate

the usury laws.”* First Bank v. Tony's Tortilla Factory, 877

S.wW2d 285, 287 (Tex. 1994). Moreover, the parties to the
consul ti ng agreenent were not the borrower CPDC and t he | ender Zer -
Ilan, but CPDC and third-party |I|deal. On their face, the
consul ti ng agreenent paynents thus appear not to have constituted
i nterest.

It is <certainly possible that illusory consulting

paynments could constitute interest. See, e.q., Marill Alarm Sys.,

Inc. v. Equity Funding Corp. (Inre Marill AlarmSys.), 81 B.R 119

(S.D. Fla. 1986). It is also at |east conceivable that a court
could pierce the corporate veil between Ideal and Zer-llan. See,

e.q., Sapphire Hones, Inc. v. Glbert, 426 S.W2d 278 (Tex. Cv.

App.— Dallas 1968, wit ref’d n.r.e.) (piercing corporate vei

4 See Tex. Commerce Bank v. Goldring, 665 S.W2d 103, 104
(Tex. 1984) (attorney's fee); Stednman v. Georgetown Sav. & Loan
Ass'n, 595 S.W2d 486, 489 (Tex. 1979) (commtnent fee); Freenan,
534 S.W2d at 906 (commtnent fee); Southland Life Ins. Co. V.
Egan, 126 Tex. 160, 86 S.W2d 722, 724-25 (Tex. 1935) (prepaynent
penal ty); Bearden v. Tarrant Sav. Ass'n, 643 S.W2d 247, 249 (Tex.
App.-Fort Worth 1982, wit ref'd n.r.e.) (prepaynent penalty);
Mrris v. Malicco, 468 S.W2d 517, 519 (Tex. C v. App.-Houston
[14th Dist.] 1971, wit ref'd n.r.e.) (brokerage fee).

14



where | enders used their wholly owned corporation to avoid usury
laws). Such possibilities do not, however, afford a factual basis
upon whi ch Zer-1lan could actual |y di scover that the consulting fee
constituted interest subject to Texas usury laws. Finally, Ideal’s
failure to performservices pursuant to the contract is irrel evant
here, because CPDC never nade a single paynent on it. In sum
CPDC s evidence does not raise a genuine issue of material fact
that could support a finding that Zer-Ilan knew in 1994 that any
paynment under the consulting agreenent woul d be usurious interest.

CPDC al so argues that the cure provision in the Texas
usury statute allows correction of bona fide m stakes, such as
clerical errors, but not errors regarding judgnents as to the
legality of a transaction. CPDC bases its argunent on section
1640(b) of the federal Truth in Lending Act (“TILA’), which states

that a creditor can avoid liability under TILA if “wWithin sixty

days after discovering an error . . . the creditor . . . notifies
the person concerned of the error and [corrects the error].” 15
US C § 1640(b) (2000). In its appellate brief, CPDC quotes

8§ 311.023(4) of the Texas Governnment Code Annotated (Vernon 1998)
for the proposition that we should interpret the Texas cure
provision in light of TILA because in Texas, courts should refer to
‘laws on the sanme or simlar subjects’ regardless of a statute’s

anbiguity. This argunent is neritless.
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First, CPDC m srepresents Section 311.023, which permts
but does not require a court to consider the sane or simlar
subjects. Tex. Gov't Code Ann. § 311.023(4). It is not nmandatory.

See Quilzon v. Commir, 985 F.2d 819, 823 (5th Gr. 1993) ("It is

wel |l -settled that the word "may" is a permssiveterm”). |In fact,
| ooking to other statutes is inproper when the interpretation of a
statute is self-evident fromits text. “When the purpose of a
| egislative enactnent is obvious from the |anguage of the |aw
itself, there is nothing left to construction. |In such case it is
vain to ask the courts to attenpt to liberate an invisible spirit,

supposed to I|ive concealed within the body of the |aw

Fitzgerald, 996 S.W2d at 865 (quoting Dodson v. Bunton, 81 Tex.

655, 658, 17 S.W 507, 508 (1891)).
Second, CPDC obfuscates the requirenents of Texas | aw by
msdirecting this court’s attention to an irrelevant section of

TI LA In Texas, there are tw distinct defenses against an

all egation of usury: (1) the violation arose from “accidental or
bona fide error” conmmtted by the creditor, and (2) a tinely cure
letter was sent by the creditor to the obligor, disclaimng or

correcting the usurious loan terns. See Pagel v. Watley, 82 S. W3d

571, 576 (Tex. App.-Corpus Christi 2002, pet. denied) (noting and
di scussing these “two affirmative defenses”). CPDC erroneously
asserts that the 60-day safe harbor period applies only to curing

bona fide usurious errors in the creation of a financing agreenent.
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CPDC woul d reduce the cure provision to the separate defense of a
bona fide error.

Finally, while it is true that sone courts have read Tl LA
section 1640(b) to apply only to bona fide errors,® this circuit
has explicitly avoided answering whether the provision is so

limted. See Janes v. City Honme Serv., Inc., 712 F.2d 193, 195

(5th Gr. 1983). Since we will not consider TILAin interpreting
the Texas cure provision, for the reasons previously expl ai ned, we
need not answer this question today.

CPDC al so argues that Zer-llan and ldeal violated the
usury statute when Ideal filed a proof of claimseeking to recover
money owed by CPDC to |deal. The proof of claim included the
consul ting agreenent as an attachnment. The proof of claimat issue
was filed on Septenber 11, 1995, al nost seven nonths after Zer-
I 'an and | deal executed and transmtted the cure letter to CPDC in
April 1995. Zer-llan and ldeal filed an anended proof of claimon
Cct ober 27, 1995 seeking |ess noney and excl uding the consulting
agreenent as part of the claim

CPDC s argunent that the filing of the Septenber 11, 1995
proof of claimconstitutes a violation of the usury lawfails. W
have previously held that anmending a pleading to delete a claim

that is alleged to constitute a usurious charge of interest

°See Thonka v. A Z. Chevrolet, Inc., 619 F.2d 246, 251-52 (3d
Cr. 1980); Pearson v. Easy Living, Inc., 534 F. Supp. 884, 895
(S.D. Chio 1981).
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precludes usury liability based on the filing of the allegedly

usurious claim Gbraltar Sav. v. LDBri nkman Corp., 860 F.2d 1275,

1296 (5th Gr. 1988). There is no reason to treat the anendnent of
a proof of claimfiled in a bankruptcy proceeding any differently

froma claimfiled as part of a conplaint in a civil proceeding for

pur poses of the Texas usury statute. Under G braltar Savings, CPDC
cannot recover for violations of the usury statute based on Zer-
Ilan and | deal’s proof of claim

Having found that the district court properly entered
j udgnent based on appellees’ tinely cure of any usury viol ations
and that the proof of claimfiled by Ideal did not constitute a
charging violation under the usury |laws, we need not reach the
ot her issues raised by CPDC, such as Frankford's standing to sue.

See All andal e Nei ghborhood Ass’'n v. Austin Transp. Study Policy

Advi sory Comm, 840 F.2d 258, 263 n.15 (5th Cr. 1988).

CONCLUSI ON

Properly interpreted, the cure provision of the Texas
usury statute affords a creditor sixty days to cure a usury
violation from the date when the creditor subjectively knows or
recogni zes that a contract violates the Texas usury | aws. Based on
this standard we agree with the district court that Zer-Ilan and
|deal tinely cured any wusury violation arising out of the
consul ti ng agreenent between CPDC and Ideal. Therefore, we affirm

the judgnent of the district court.

18



AFFI RMED.
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