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HALL, Circuit Judge:

Allen Tharling appeals the district court’s grant of
judgnent as a matter of lawin favor of the Gty of Port Lavaca
(“the CGty”). Tharling was term nated fromhis position as
police chief following a series of events that included
Tharling’s investigation of possible m sconduct on the part of
both the City Council and the Cty’'s Chief Building Oficial, and
a confrontation between Tharling and the City Manager. Tharling

brought suit against the Cty, alleging violations of the First

'U.S. CGircuit Judge of the Ninth Gircuit, sitting by
desi gnati on.



Amendnent and the Texas Wi stleblower Act. After Tharling had
presented his evidence to the jury, the district court granted
the CGty’'s notion for judgnent as a matter of law as to both
clains. W have jurisdiction pursuant to 28 U S.C. § 1291, and
we AFFI RM

FACTS

The City hired Tharling as its police chief in 1994. In
|ate 1999, Tharling began to investigate allegations that nenbers
of the City Council were neeting and taking action wthout a ful
quorum present and without notice to the public, in violation of
the Texas Open Meetings Act, Tex. CGov’'t Code § 551.001 et seq.
Tharling’s investigation was the subject of “commobn gossip”
around City Hall.

Bar bara G bson becane Acting Gty Manager in Novenber 1999.
Approxi mately one nonth later, Tharling infornmed both G bson and
t hen- Mayor Ti ney Browni ng® that he believed several nenbers of
the Gty Council had violated the Opening Meetings Act. At this
time, G bson suggested that Tharling establish a police
departnent policy whereby investigation of public officials would
be handl ed by an external agency. Despite G bson’s suggestion,
Tharling continued his investigation. On June 12, 2000, Tharling

submtted a report to the Attorney General alleging that the Cty

Y'n May 2000, Alex Davila replaced Browning as Mayor of Port
Lavaca.



Counci| had violated the Texas Open Meetings Act.

Shortly thereafter, Tharling becane aware of allegations
that the Chief Building Oficial of the Cty, Ed Harrington, had
i npersonated a police officer. Tharling initiated an
i nvestigation, during which he spoke with several eyew tnesses
who had seen Harrington | eave a Denny’s restaurant in Texas City,
Texas w thout paying, claimng that it was his prerogative as a
police officer. Subsequently, Tharling submtted a witten
report regarding the Denny’s incident to G bson. G bson directed
Tharling to discontinue his investigation, and informed Tharling
that the matter had already been resolved.? Shortly thereafter,
Tharling reported the Harrington incident to the Texas City
Pol i ce Depart nent.

During this time, Ed Harrington’s wife was working as
Tharling’s secretary. On July 21, 2000, Tharling | earned that
Ms. Harrington was intercepting tel ephone nessages related to
Tharling’s investigation of her husband. Tharling i mediately
suspended Ms. Harrington and renoved her office key from her key
ring. After Ms. Harrington filed a grievance regarding the
i ncident, G bson summoned Tharling to her office. @G bson ordered
Tharling to return Ms. Harrington’s key. Tharling refused to do
so, and infornmed G bson that Ms. Harrington was no | onger his

secretary. G bson was displeased wwth Tharling s deneanor during

2Harringt on was suspended in connection with the incident.
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t hi s exchange, and subsequently ordered Tharling to return to her
office for further discussion. Tharling told G bson that the
meeti ng woul d have to be postponed until the foll ow ng norning
because he was feeling ill.

The next norning, G bson presented Tharling with a
menor andum of suspension. At this tine, G bson and Tharling had
an unpl easant exchange during which Tharling referred to G bson
as “Htler.” At a Cty Council neeting on July 31, 2000, G bson
recommended that the Cty Council vote to termnate Tharling' s
enpl oynent for insubordination. A unaninous Gty Council voted
to adopt G bson’s recommendation. Tharling appeal ed, and on
August 14, 2000, five of six council nmenbers voted to reject
Tharling’' s appeal.?

Tharling filed suit against the Cty on Cctober 24, 2000.
The Cty’s notion for summary judgnent was deni ed on Decenber 2,
2001. The next day, a jury was enpaneled and the trial began.
After the close of Tharling’ s evidence, the Cty made an oral

notion for judgnent as a matter of law as to both clains.* The

3The dissenting Council| member, Ken Barr, testified at trial
that his vote was driven by “synpathy” for Tharling.

“Tharling’s contention that the City’s notion for directed
verdi ct pertained only to the Whistl ebl ower conponent of the
action is without nerit. Council for the Gty specifically
referenced the First Anendnent claimin his argunent. Mboreover,
the Gty argued that Tharling had not presented sufficient
evi dence of know edge on the part of the Cty Council, a
conponent of the First Amendnent claim Gven the “liberal
spirit” with which we approach Rule 50, see Serna v. Cty of San
Ant oni o, 244 F.3d 479, 481-82 (5th Cr. 2001), this was nore than
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court granted the notion, and entered judgnent on Decenber 10,
2001. This appeal tinely foll owed.
STANDARD OF ReEVI EW
We review de novo a district court’s ruling on a notion for

judgnent as a matter of law. Anthony v. Chevron USA, Inc., 284

F.3d 578, 583 (5th Gr. 2002). Under this standard, we w ||
affirma directed verdict only if, viewing the evidence presented
at trial in the |ight nost favorable to the non-novant, “there
is no legally sufficient evidentiary basis for a reasonable jury”
to enter a contrary verdict. |1d. at 582-83 (quoting Fed. R G v.
P. 50(a)(1)).
THE FI RST AVENDVENT CLAI M

A First Anendnent retaliation claimhas four elenents: (1)
the plaintiff nust suffer an adverse enpl oynent decision; (2) the
plaintiff’s speech nust involve a matter of public concern; (3)
the plaintiff’s interest in comenting on matters of public
concern nust outweigh the defendant’s interest in pronoting
efficiency of the public services it perforns; and (4) the
plaintiff’s speech nust have substantially notivated the

def endant’ s acti on. Harris v. Victoria Indep. Sch. Dist., 168

F.3d 216, 220 (5th Gr. 1999). The City argued in its notion for
judgnent as a matter of |law that Tharling' s evidence was

insufficient to prove the fourth requirenent -- a requisite

sufficient basis for the district court to rule on both cl ai ns.
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causal relationship between Tharling' s speech and his subsequent
term nation.

Where, as here, an action against a nunicipality is prem sed
on 42 U S.C. § 1983, “direct liability is appropriate only when
an injury is inflicted by | awmakers or those whose edicts and

acts may fairly be said to represent official policy.” Wrsham

v. Pasadena, 881 F.2d 1336, 1339 (5th Cr. 1989) (citing Mnel

v. City of New York Dep't of Social Services, 436 U.S. 658, 694

(1978) (internal quotation marks omtted). Accordingly, a
reasonable jury could not return a verdict in Tharling' s favor
unl ess he presented evidence that an official policy-making
authority rendered an adverse enpl oynent decision against him
and that such decision was substantially notivated by Tharling s
speech on matters of public concern.

The exi stence of official policymaking authority is a
question of law to be decided by the court. Wrsham 881 F.2d at
1340 n. 8. The Port Lavaca charter provides that “[t]he chief of
police shall be appointed or renoved by the Gty Manager with the
approval of [sic] two-thirds majority of the council.” Pur suant
to the city charter, while the Gty Manager had authority to
“renmove” Tharling, renoval could not becone final until approved
by the City Council. Thus, the Gty Council was the final

pol i cymaker for purposes of Tharling's term nation. See Wrsham

881 F.2d at 1340-41 (holding that |ocal |aw providing for



“meani ngful review of enploynent decisions by the Gty Counci
renders the City Council the final policymaker).?®

Because the City Council is the relevant policynaking
authority, Tharling' s First Amendnent claimrests on whether the
Cty Council’s July 31, 2000 term nation vote was substantially
notivated by Tharling' s free speech activities.® The City
contends that Tharling' s evidence was insufficient to permt a
reasonable jury to reach this conclusion. W agree.

At trial, Tharling presented only two pieces of evidence
relevant to whether the Cty Council was aware, prior to July 31,
2000, that he had nade all egati ons of m sconduct on the part of
either Ed Harrington or the Cty Council itself. First,
Tharling, elicited testinmony from G bson that Tharling' s
all egations against the Gty Council were the subject of “comon
gossip” around Gty Hall. Port Lavaca Gty Council nenbers,

however, work full-time private sector jobs and rarely enter City

® Tharling's argunent that G bson was an “agent” of the Gty

Council is without nerit. The Suprenme Court has explicitly held
that vicarious liability is “inconpatible with the causation
requi renment set out on the face of § 1983.” Cdty of St. Louis v.

Praprotnik, 485 U. S. 112, 122 (1988).

®Tharling al so contends that the Gty Council’s August 14,
2000 deni al of appeal is an actionable “adverse enpl oynent
decision.” However, Tharling s argunent is foreclosed by the
principle that an enpl oyee cannot place hinself in a better
position as a result of exercising his right to free speech than
he woul d have been in if he had not spoken. See M. Healthy Cty
Sch. Dist. Bd. of Educ. v. Doyle, 429 U S. 274, 285 (1977)
(articulating this principle in the context of a refusal to
rehire).




Hal | during working hours. Thus, the connection between “gossip”
and actual know edge on the part of the Cty Council is tenuous,
at best. Gbson's testinony was therefore insufficient to permt
a reasonable juror to conclude that Gty Council nenbers were

aware of Tharling' s allegations prior to their termnation vote.

In addition, Tharling testified that he net with an unnaned
Cty Council menber in 1999 and “went through sone of the issues
with himof what sonme of the witnesses’ conplaints were.”
Tharling further testified that, followi ng this discussion,
G bson advised Tharling that the Gty Council was interested in
creating an ordi nance that would prohibit the police departnent
frominvestigating public officials. For the purpose of a notion
for judgnent as a matter of |aw, we assune the veracity of both
contentions. However, neither Tharling' s role in an
i nvestigation nor his desire to continue an investigation is
“speech” within the neaning of the First Arendnent. Gllumuv.

Cty of Kerrville, 3 F.3d 117, 121 (5th Cr. 1993). Notice to

the Gty Council that Tharling, the Gty’'s police chief, was
conducting an investigation is not tantanount to notice that
Tharling made all egations of m sconduct. Simlarly, notice that
unnaned w tnesses had | odged conpl aints against the Cty Counci
is not tantanmount to notice that Tharling hinself nmade any

all egations. Thus, Tharling’ s testinony was insufficient to



permt the conclusion that any nenbers of the Cty Council had
notice of Tharling' s protected speech at the tinme of the
term nation vote

It is axiomatic that a party cannot be “substantially
notivated” by a circunstance of which that party is unaware. The
evi dence presented at trial did not permt a reasonable jury to
conclude that the Gty Council was aware of Tharling’s
al l egations against either the council itself or the Gty s Chief
Building Oficial prior toits July 31, 2000 term nation vote.
For this reason, no reasonable jury could have concl uded t hat
Tharling’s speech substantially notivated the Gty Council’s
decision to termnate his enploynent. The district court
properly granted judgnent as a matter of law in favor of the
Cty.

THE TEXAS WAHI STLEBLOANER ACT CLAI M

In order to prevail under the Texas Wi stlebl ower Act, a
plaintiff nust denonstrate: 1) he is a public enployee; 2) he
acted in good faith in making a report; 3) the report involved a
violation of |aw by an agency or enployee; 4) the report was nade
to an appropriate |law enforcenent authority; and 5) he suffered

retaliation. Duvall v. Texas Dep’'t of Human Services, 82 S.W3d

474, 478 (Tex. App. 2002); Tex. CGov't Code § 554.002. The
parties in the instant case do not dispute that a reasonable jury

coul d conclude that Tharling was a public enpl oyee who reported a



violation of law Simlarly, the Gty does not contend that
Tharling acted in bad faith. Thus, we address only whet her
Tharling’s reports were directed to appropriate | aw enforcenent
authorities and, if so, whether Tharling experienced retaliation
as a consequence of such reports.

1. “Appropriate Law Enforcenent Authority”

The Texas Wi stl ebl onwer Act was anmended in 1995 to define
“appropriate | aw enforcenent authority” as a governnent official
or governnent entity that “an enpl oyee in good faith believes is
aut hori zed to regul ate under or enforce the |law all eged to be
violated in the report or to investigate or prosecute a violation
of the crimnal law.” Tex. Gov't Code § 544.002(b).’” O herw se
stated, the Act requires Tharling to show that “he honestly
beli eved he was reporting the perceived violation to an authority
within an entity which could regulate under or enforce the lawin
i ssue or investigate or prosecute a crimnal offense and,
nmoreover, that this belief was objectively reasonable.” Duvall,
82 S.W3d at 480.

In the “appropriate | aw enforcenent authority” inquiry, “the

particular |aw the public enployee reported violated is critical

" Prior to 1995, the Act did not define “appropriate |aw
enforcenent authority” and casel aw supplied a broad definition.
See Castaneda v. Texas Dep't of Agriculture, 831 S.W2d 501, 504
(Tex. App. 1992) (“any entity with the capacity through | egal
process or otherwise to take renedial action”). As noted in
Duval |, Castaneda and ot her pre-1995 cases have been superceded
by the anmended Act. Duvall, 83 S.W3d at 479.
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to the determnation.” Tex. Dep’'t of Transp. v. Needham 82

S.W3d 314, 320 (Tex. 2002). Tharling alleges that he was
retaliated against for reporting Ed Harrington’s all eged

i npersonation of a police officer and for reporting the Gty
Council’s alleged violations of the Texas OQpen Meetings Act, Tex.
Gov't Code 8§ 551.001 et seq. The City is entitled to judgnent as
a matter of law unless a Tharling reported one or both of these
all egations to an appropriate | aw enforcenent authority.

Tharling argues that he reported violations of the Texas
Open Meetings Act to G bson, fornmer Mayor Tiney Browning, and the
Attorney General. Therefore, we nust decide whether Tharling
present ed evidence that he reasonably believed that one or nore
of these parties had power to regulate, enforce, investigate or
prosecut e under the Texas Open Meetings Act.

The Open Meetings Act provides for both civil and crim nal
penalties. See Tex. Gov't Code 8§ 551.142 (an “interested person”
may bring an action to enjoin violations of the Act); Tex. Gov't
Code 8 551. 144 (know ng viol ation by a nmenber of a governnenta
body is a crimnal offense). Wth respect to the civil
provi sions, the statute is somewhat unusual in that it permts
virtually any “interested party” to bring an action to enjoin
violations. Tex. Gov't Code § 551.142. Texas courts have
adopted “an extrenely broad interpretation regardi ng who

constitutes an ‘interested person.’” Matagorda County Hosp. Dist.

v. Gty of Palacios, 47 SSW3d 96, 102 (Tex. App. 2001).
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However, the Texas Wi stl ebl ower Act requires that an

“appropriate | aw enforcenent entity,” be “a part of a state or

| ocal governnental entity or of the federal governnent.” Tex.
Gov't Code § 554.002. Thus, the fact that G bson and the mayor
could enforce the Open Meetings Act in their personal capacities
does not render them “appropriate | aw enforcenent entities.” The
Act’s crimnal provision, simlarly, does not enpower a City
Manager or mayor to regulate, enforce, investigate or prosecute.
Tharling presented no evidence at trial that he had a reasonabl e
belief to the contrary. On appeal, he nerely asserts that G bson
had disciplinary authority. This assertion is entirely
irrelevant to whether Tharling reasonably believed that G bson

had power to regul ate, enforce, investigate or prosecute

violations of the Open Meetings Act. See Needham 82 S.W3d at

320 (“law enforcenent authority” does not enconpass persons or
entities who nerely have the power to discipline enployees for
illegal conduct).

Al t hough neither G bson nor fornmer mayor Tiney Browning are
| aw enforcenent authorities, the Attorney General’s office is
enpowered to investigate and prosecute violations of the Act.
Accordingly, the report to the Attorney Ceneral was properly mde
to “an appropriate | aw enforcenent authority” and can serve as
the basis for a claimunder the Texas Wi stl ebl ower Act.

In addition to the alleged Open Meetings Act violation,

Tharling al so nade several reports regarding illegal conduct on
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the part of the CGty's Chief Building Oficial, Ed Harrington.
Tharling reported Harrington’s alleged inpersonation of a police
officer to G bson, the Texas City police, and the Texas Board of
Pl unbi ng Exam ners. As di scussed above, G bson’s authority to
di sci pline does not render her a | aw enforcenent authority. See
Needham 82 S.W3d at 320. Simlarly, there is no evidence that
the Board of Plunbing Exam ners has authority to regul ate,
enforce, investigate or prosecute unauthorized inpersonations of
police officers. By contrast, however, the Texas Cty Police
Departnent is charged with enforcing the lawin Texas City, where
the alleged violation occurred. Thus, the Texas Cty Police
Departnent is an appropriate | aw enforcenent authority within the
meani ng of the Texas Wi stl ebl ower Act.
2. Retal i ation

Havi ng determ ned that both Tharling’s report to the
Attorney General and his report to the Texas City Police
Departnent were reports to appropriate | aw enforcenent
authorities, we nust determ ne whether the Cty took adverse
personnel action against Tharling as a result of either report.
Wil e the Texas Wi st| ebl ower Act does not explicitly require an
enpl oyee to prove a causal |ink between the report and the
subsequent discrimnation, the Texas Suprene Court has held that
plaintiff nust prove causation by a preponderance of the

evidence. City of Fort Wrth v. Zimich, 29 SSW3d 62, 67 (Tex.
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2000) .

Tharling asserts that his reports of m sconduct on the part
of the City Council and the Chief Building Oficial caused the
City toretaliate by termnating his enploynent. Tharling
presented neither direct nor circunstantial evidence that any
City officials were aware of the report to the Attorney Ceneral
prior to his termnation. However, Tharling testified that
G bson was aware of his report to the Texas Cty Police
Departnent. Thus, the vitality of Tharling s Wistleblower claim
depends on whether a reasonable jury could conclude that Tharling
was subject to an adverse enploynent action as a result of
G bson’s know edge of Tharling' s report to the Texas Cty Police
Depart nment .

In the First Amendnent context discussed supra, a Cty
cannot be liable for the retaliatory acts of its enpl oyees unl ess
t hose enpl oyees have final policymaking authority. However, the
Texas Wi st ebl ower Act does not inpose such a restriction on

muni cipal liability. See, e.q., Gty of San Antonio v. Heim 932

S.W2d 287, 293 (Tex. App. 1996) (noting that the Wi stlebl oner
Act protects enployees from inter alia, the acts of individual
supervisors). Thus, the Cty s liability could arguably be

prem sed on G bson’s decision to suspend, and |later to recomrend
that the Gty Council termnate, Tharling' s enploynent.

However, we reject this argunent for two reasons. First,
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Tharling waived the i ssue of whether his suspension violated the
Wi stl ebl ower Act by failing to address it in his opening brief.

See Lockett v. EPA, 319 F.3d 678, 684 n.16 (5th G r. 2003)

(issues not raised in the opening brief are deened wai ved).
Second, although a reasonable jury could conclude that G bson’s
recomendati on was based in part on her know edge of the Texas
City Police Departnent report, the Gty Council had the
opportunity to review the facts underlying G bson’s
recomendation to termnate Tharling at its July 31, 2000
hearing. After doing so, the council voted to term nate Tharling
for insubordination. There is no evidence that the Gty Counci
was aware of any reports nmade by Tharling to authorized | aw
enforcenment authorities at the tinme it made the term nation

deci sion. Texas courts have held in simlar circunstances that
even if a recomendation to termnate was retaliatory in nature,
subsequent independent review of the facts foll owed by

ratification breaks the chain of causation. See Zinich, 29

S.W3d at 70 (citing cases).

Accordingly, there was no basis for a reasonable jury to
find a causal |ink between Tharling’s termnation and either his
report to the Attorney Ceneral or his report to the Texas City
Police Departnment. The district court properly granted the
City’'s notion for judgnent as a matter of law as to Tharling’' s

Texas Wi stl ebl ower Act claim
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CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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