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Appel l ant Charles N Jackson was convicted, pursuant to his
guilty plea, of one count of aiding and abetting bank theft
exceedi ng $100 on May 16, 1995 contrary to 18 U.S.C. 88 2, 2113(b)
for which he was sentenced on April 25, 1997, to ei ghteen nonths’
i ncarceration and a three year termof supervised rel eased. He was

also ordered to pay a $50 special assessnment and $30,000 in



restitution. The remaining counts of indictnment in which Jackson
was charged were then di sm ssed. Jackson appeal ed and on March 26,
1998, this court affirmed his conviction and sentence. Jackson’s
said three year termof supervised rel ease began on July 13, 1998.
On Septenber 21, 2000, the district court revoked Jackson’s
supervi sed release and sentenced him to twenty-three nonths’
i ncarceration and twelve nonths of supervised rel ease. Jackson
appeal ed and this court, on August 28, 2001, affirmed the district
court’s Septenber 21, 2000 judgnent. On Cctober 24, 2002, the
district court revoked Jackson’s supervised rel ease whi ch had been
i nposed on Septenber 21, 2000, and sentenced him to eighteen
mont hs’ i ncarceration (no further supervised rel ease was i nposed).

Jackson now appeals the district court’s OCctober 24, 2002
j udgnment . He contends that because his underlying offense of
conviction is concededly a class Cfelony, 18 U.S.C. § 3559(a)(3),*
and because it is undisputed that on revocation of supervised
rel ease no nore than two years’ inprisonnment may be inposed if the

offense that resulted in the termof supervised release is a cl ass

Mhen the underlying of fense was committed, in May 1995, bank
theft exceeding $100 carried a maxi mum inprisonnent term of ten
years, while such theft in an amount not exceedi ng $100 carried a
maxi numtermof one year. 18 U . S.C. 8§ 2113(b) (1995). By § 606(a)
of Pub. L. 104-294, 110 Stat. 3511, effective Cctober 11, 1996, the
figure “$1, 000" was substituted for “$100" throughout § 2113. An
of fense carrying a nmaxi num sentence of |ess than 25 years but ten
or nore years is a Cass C felony. 8 3559(a)(3).
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C felony, 18 U S.C. 8§ 3583(e)(3),2 that therefore on the Cctober
24, 2002 revocation of his supervised rel ease he coul d be sentenced
to no longer term of inprisonment than one nonth-instead of the
ei ght een nonths’ inprisonnent inposed by the district court-since
he had al ready been sentenced to twenty-three nonths’ inprisonnent
on the Septenber 21, 2000 revocation of the supervised rel ease

inposed in April 1997 as part of his original sentence for the

2§ 3583(e) provides that
“The court may .

(1)

(2 . . .

(3) revoke a term of supervised
rel ease, and require the defendant
to serve in prison all or part of
the term of supervised release
authorized by statute for the
of fense that resulted in such term
of supervised rel ease without credit
for time previously served on
postrel ease supervision, if the
court, pursuant to the Federal Rules
of Crimnal Procedure applicable to
revocation of pr obati on or
supervised release, finds by a
preponderance of the evidence that
the defendant violated a condition
of supervised rel ease, except that a
def endant whose term is revoked
under this paragraph may not be
required to serve nore than 5 years
in prison if the offense that
resulted in the term of supervised
release is a class A felony, nore
than 3 years in prison if such
offense is a class B felony, nore
than 2 years in prison if such
offense is a class Cor D felony, or
nmore than one year in any other
case; or

(4 . . . .7



underlying of fense. Jackson contends, in other words, that the two
year maxi num provided for in section 3583(e)(3) applies on a
cunul ati ve basis and not separately to each tine supervised rel ease
is revoked. The Government now concedes that Jackson is correct
and that on the Cctober 24, 2002 revocation the district court
could not have inposed any term of inprisonnent in excess of one
nont h. The Governnment’s concession is supported by the
| egislative history to the 1994 anendnents to section 3583, which
added subsection (h) to section 3583% and al so, inter alia, anended
par agraph (3) of subsection (e) of section 3583 in diverse respects

essentially immterial to the present issue.* See United States v.

3Subsection (h) of 8 3583 provides:

“(h) Supervised rel ease foll ow ng revocati on. -
When a term of supervised release is revoked
and the defendant is required to serve a term
of inprisonnent that is |less than the maxi num
term of i npri sonment aut hori zed under
subsection (e)(3), the court may include a
requi renent that the defendant be placed on a
termof supervised rel ease after inprisonnent.
The length of such a term of supervised
rel ease shall not exceed the term of
supervi sed rel ease authorized by statute for
the offense that resulted in the original term
of supervised release, less any term of
i nprisonnment that was inposed upon revocation
of supervised rel ease.”

‘Bef ore t he 1994 anendnents, 8§ 3583(e)(3) provided as foll ows:
“(3) revoke a term of supervised rel ease, and
require the person to serve in prison all or
part of the termof supervised rel ease w thout
credit for time previously served on
postrel ease supervision, if it finds by a
preponderance of the evidence that the person
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Beal s, 87 F.3d 854, 857-58 (7th Cr. 1996) (overruled in part on
ot her grounds, United States v. Wthers, 128 F.3d 1167, 1172 (7th
Cir. 1997), cert. denied, 119 S.Ct. 79 (1998)); United States v.
Brings Plenty, 188 F.3d 1051, 1054 (8th Gr. 1999); United States
v. Merced, 263 F.3d 34, 37-38 (2d Cr. 2001), all relying on
statenents of the sponsor of the 1991 bill “containing nearly
i dentical provisions” to those which becane the relevant portions
of the 1994 anendnents to section 3583.° Brings Plenty at 1054;
Merced at 37-38. Merced and United States v. Swenson, 289 F.3d 676
(10th Gr. 2002), are direct holdings that, as applied here, would

limt Jackson’s confinenent inposed on the OCctober 24, 2002,

violated a conviction of supervised rel ease,
pursuant to the provisions of the Federal
Rul es of Cri m nal Procedure that are
applicable to probation revocation and to the
provi sions of applicable policy statenents
i ssued by the Sentencing Conm ssion, except
that a person whose termis revoked under this
paragraph may not be required to serve nore
than 3 years in prison if the offense for
whi ch the person was convicted was a Class B
felony, or nore than 2 years in prison if the
of fense was a Class C or D felony.”

The 1994 anendments rewote 8§ 3583(e)(3) into its present
| anguage (see note 2, supra). The substantive changes appear to be
essentially the following, viz: (i) the insertion of “authorized by
statute for the offense that resulted in such term of supervised
rel ease” just before the words “without credit”, thus renoving the
otherwi se arguable |imtation that a prison term inposed could
never be longer than the term of the revoked supervised rel ease;
and (ii) the addition of an express 5 year limtation on prison
terms for class A felonies.

°See 137 Cong. Rec. S 7769-72 (daily ed. June 13, 1991).
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revocation to one nonth.® No Circuit court decision of which we
are aware has held the contrary, and any such hol ding on our part
woul d create a circuit split.

We accordingly accept the Governnent’s confession of error.’

’Brings Plenty did not involve the | ength of confinenent, but
rather the length of supervised release, inposable in such a
si tuation. Beal s was an ex post facto challenge to a term of
supervi sed release inposed on initial revocation and its result
does not in any sense appear to rest on its statenments concerning
confinenent inposable on a second revocation being limted by
credit for confinenent inposed on the initial revocation.

'Qur acceptance of the Governnment’s concession is dubitante.
The principal thrust of the rel evant portions of the 1991 bill, the
substance of which | ater becanme the 1994 anendnents to 8 3583, was
t he addition of subsection (h) of § 3583 which for the first tine
expressly authorized the inposition of supervised release when
sentenci ng a defendant on revocation of supervised rel ease. I n
that situation, the first sentence of subsection (h) provides
supervi sed release may be inposed if the sentence on revocation
i ncludes confinenment |ess than the nmaxi num authorized by 8§
3583(e)(3). Subsection (h) does not in any way address the | ength
of confinenent that can be inposed on revocation of supervised
rel ease, but only the I ength of the newtermof supervised rel ease.
The length of that term is |limted by the l|ast sentence of
subsection (h) to the maxi nrumaut hori zed for “the original termof
supervi sed rel ease, less any termof inprisonnent that was inposed

upon revocation of supervised rel ease.” The only portion of 8§ 3583
which limts the |l ength of inprisonnent inposable on revocation of
supervised release is 8 3583(e)(3), and none of its limts

expressly take into account the length of any previously inposed
i nprisonment. Nor do the 1994 anendnents make any change in that
respect in § 3583(e)(3). Arguably, the result in Merced and
Swenson is contrary to the plain nmeaning of 88 3583(e)(3) and
3583(h). Moreover, Merced s concern that a contrary hol di ng “woul d
permt an endl ess cycle of consecutive terns of inprisonnent and
supervi sed rel ease based on a single underlying offense,” id. at
37, neglects to consider that no supervi sed rel ease may be i nposed
on revocation if inprisonnent to the nmaxinmum authorized by 8§
3583(e)(3) is inposed or if the confinenent that was inposed on
previ ous revocation anounts to as nuch as the maxi mnum supervi sed
rel ease termauthorized for the original offense (three years for
a class Cfelony, 18 U S.C. § 3583(b)(2)).
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W therefore nodify the district court’s Cctober 24, 2002
order so that the sentence inposed is one nonth’s confinenent and
affirmas so nodified.?

AFFI RVMED as MODI FI ED

8Jackson has served t he one nonth maxi numtermof inprisonnent
authorized. As his term of supervised rel ease i nposed Septenber
21, 2000, has been revoked, it is no longer in effect and Jackson
has now di scharged his April 25, 1997 sentence. W conclude that
Jackson has abandoned (or in effect treated as a contention nade
only if we reject his contention as to the mnmaxi mum confi nenent
i nposabl e at his October 24, 2002 revocation) his contention that
he is entitled to a new revocation hearing because he was
wrongful Iy deni ed his requested conti nuance of the October 24, 2002
heari ng.



