United States Court of Appeals

Fifth Circuit
FILED
I N THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUI T May 2, 2003

Charles R. Fulbruge llI
Clerk

No. 02-11032
(Summary Cal endar)

ADAM J., by next friends, on behalf of Robert J, M.
on behal f of Robert J, Ms.,
Pl ai ntiff-Appellant,

ver sus

KELLER | NDEPENDENT SCHOCL DI STRI CT,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.

WENER, Circuit Judge:

Plaintiff-Appellant “Adam J.” appeals the district court’s
judgnment affirm ng the decision of the special hearing officer in
a proceedi ng under the Individuals Wth Disabilities Education Act,
20 U.S.C. § 1400, et seq. (“IDEA"). Both the state hearing officer
and district court concluded that Defendant-Appellee Keller
| ndependent School District (“District”) conplied wth the
procedural requirenents of the IDEA and that the individual

education prograns (“IEPs”) devel oped for Adam were appropriate,



i.e., were reasonably calculated to enable him to receive

educati onal benefits. For the follow ng reasons, we affirm

| . Facts and Proceedi ngs

Adam J. was born in 1984 and noved to the Keller School
District in the spring of 1998, while in seventh grade. By all
accounts, Adamis a very bright young man who suffers from seri ous
behavi oral problenms and Asperger’s Syndrone, a formof autism He
was originally diagnosed, in second grade, with attention deficit
hyperactivity disorder and by fifth grade was al so di agnosed with
depression and generalized anxiety disorder. In the fall of 1998,
after a conprehensi ve eval uation, the District determ ned t hat Adam
was eligible for special education as a child with an enotiona
di sturbance. The school district convened an “Adm ssion, Review,
and Dismssal” (“ARD’) commttee neeting, devel oped an I ndivi dual
Education Program (“1EP”), and placed Adamin a highly-structured
behavi or nodification class at Fossil Ridge H gh School. At that
time, Adanis parents agreed to both the IEP and the behavior
nodi fi cation pl acenent.

I n Oct ober 1998, Adanis parents privately arranged for anot her
psychol ogi cal evaluation of Adam This evaluation reveal ed that
Adam suffers from Asperger’s Syndrome and Oppositional Defiant

Di sorder. Adamis parents did not notify the District of this new



di agnosis until My 1999.! Later that nonth, the ARD conmittee
reconvened and Adanmis “primary” disability was reclassified as
Asperger’s Syndrone.

I n Septenber 1999, in response to severe behavi oral problens
at hone, Adanis parents unilaterally renoved himfromFossil R dge
and placed himin a private residential treatnent facility. Adam
earned no academc credits while in the private facility and
returned to Fossil Ridge in January 2000, where he successfully
conpl eted the spring senester.

By August 2000, Adam s behavi or had i nproved, and he was abl e
to mai ntain enpl oynent at a |l ocal fast-food restaurant. | n Novenber
2000, the District renoved Adanis “enotional disturbance”
eligibility, and he was adm nistratively “coded” for autismonly.
Adam s behavi or dramatically declined, however, and he was i nvol ved
in several “mjor disciplinary incidents” in the fall 2000
senester. These occurrences included throwing a chair at a staff
menber and throwing |lighted matches at other students. The ARD
comm ttee convened foll ow ng each significant incident; and after
the fire incident, the commttee determ ned that Adani s behavi or
was not a manifestation of his disability. The commttee then
pl aced Adam in an “alternative educational setting” for fifteen

days. When Adamreturned to Fossil Ridge, the District provided a

Y'I'n his appellate brief, Adam maintains that “the District
was notified by Adanis parents of [the] eval uation and
recommendation, [but] it did not obtain the report until My, 1999.
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personal aide, and his behavior inproved.

In May 2001, the ARD commttee nmet to di scuss Adami s progress
and to develop an IEP for the 2001-02 school year. The conmttee
determ ned that Adam should remain in special education classes,
wth the option of enrolling in general education electives. The
proposed | EP al so provided for both parent and teacher training;
however, the District did not commt to assigning a full-tinme aide
to Adam in 2001. The ARD noted Adanis academ c progress and an
overal |l decrease in behavioral problens.

Adami s parents disagreed with the proposed | EP and cont ended
that private placenent, at the District’s expense, is appropriate
for Adam In April 2001, Adanmis parents filed a request for a state
“due process” admnistrative hearing in accordance with the | DEA
The state hearing officer denied all relief, and Adam appeal ed to
the 342d Judicial District Court of Tarrant County, Texas. The
District renoved the case to the United States District Court for
the Northern District of Texas in Septenber 2001, and summary
judgnent was granted in favor of the District in August of the

follow ng year. Adamtinely appeal ed.

1. Analysis

A. Standard of Revi ew

Under the IDEA, a federal district court’s review of a state



hearing officer’s decision is “virtually de novo.”? The district

court must receive the state adm ni strative record and nust receive
addi tional evidence at the request of either party.® The hearing
officer’s findings should be accorded “due weight,” but the
district court must arrive at an i ndependent concl usi on based on a
preponder ance of the evidence.*

W review de novo, as a mxed question of law and fact, a

district court’s decision that an | EP was or was not appropriate.?®
The district court’s underlying findings of fact are reviewed for
clear error.® The party contesting the propriety of the | EP bears
t he burden of establishing why the I EP and the resulting placenent
are inappropriate under the |DEA. '’

B. The Propriety of Adam s | EP

The |IDEA conditions federal funding on, inter alia, the

state’s providing a “free appropriate public education” (“FAPE’) to

di sabled children.® Under this act, the FAPE nust be tailored to

2 Teaqgue Indep. Sch. Dist. v. Todd L., 999 F.2d 127, 131 (5th
Cr. 1993).

320 U.S.C. 8§ 1415(i)(2); Cypress-Fairbanks Indep. Sch. Dist.
v. Mchael F., 118 F.3d 245, 252 (5th Cr. 1997).

4 Teague, 999 F.2d at 131.
5 CQypress-Fairbanks, 118 F.3d at 252.

°1ld.
T ld.
8 1d. at 247.



the child s particular needs by neans of an individual education
program (“1EP"), whichis awitten statenent prepared at a neeting
attended by a qualified representative of the school district, a
teacher, the child s parents or guardi ans, and, when appropri ate,
the child hinmself.® In Texas, the ARD committee is charged wth
preparing | EPs for disabled children.

The free appropriate public education proffered in an |EP
“need not be the best possible one, nor one that will nmaxim ze the
child s educational potential; rather, it need only be an educati on
that is specifically designed to neet the child s unique needs,
supported by services that will permt him°‘to benefit’ fromthe
instruction.”® The |IDEA “guarantees only a ‘basic floor of
opportunity,’ consisting of ‘specialized instruction and related
services which are individually designed to provide educationa
benefit.’”! This educational benefit “cannot be a nere nodi cum or
de mnims,”'? but “nust be nmeaningful” and “likely to produce
progress.”

When a parent chall enges the appropriateness of an | EP, the

920 U.S.C. § 1414(d)(1)(B).

10 Cypress-Fairbanks, 118 F.3d at 247-48 (citing Bd. of Educ.
v. Rowl ey, 458 U.S. 176, 188-89 (1982)).

1 1d. at 248.

21d. (quoting Qoerti v. Bd. of Educ., 995 F.2d 1204, 1213 (3d
CGr. 1993)).

13 1d. (quoting Bd. of Educ. v. Di anpond, 808 F.2d 987, 991 (3d
Cir. 1986)).




district court’s inquiry, and ours on appeal, is limted to two
questions. First, we nust decide whether the school district
conplied with the procedures prescribed in the |DEA * Second, we
“must determ ne whether the | EP devel oped for the disabled childis
‘reasonably calculated to enable the child to receive educationa
benefits.”” “If these requirenents are net, the State has conplied
with the obligations i nposed by Congress and the courts can require
no nore. "1

In this case, Adam alleges both procedural and substantive
violations of the IDEA Mst of the seven points of error Adam
raises on appeal are wthout nerit. He asserts first that the
hearing officer’s decision should not be afforded “due weight”
because the officer was biased in favor of the school district. In
support of this allegation, Adamoffers four exanples of bias (1)
ina“synopsis” of the case, the officer erroneously “refranmed” the
i ssues presented for his consideration; (2) the officer did not
provi de adequate reasons for his decision; (3) the officer
incorrectly described private placenent as “extraordinary relief”;
and (4) the officer “ms-cited” a case “in exactly the sane way it
was ms-cited” in the District’s brief, allegedly reflecting that

he “never actually had the case before him when he wote his

14 Buser v. Corpus Christi Indep. Sch. Dist., 51 F.3d 490, 492
(5th Gr. 1995) (quoting Bd. of Educ. v. Rowl ey, 458 U S. 176, 206-
07 (1982)).

15 Rowl ey, 458 U.S. at 207.



deci sion, but nerely adopted the statenents nade in the District’s
Fi nal Argunent.”

Adam s assertion of bias is unavailing. As a threshold matter,
he cites no authority, other than statutory provisions calling for
a “qualified and inpartial nediator,” in support of his sweeping
assertion that “[w here the decision of the Hearing Oficer plainly
shows that he is biased, his decision deserves no deference by the
Trial Court.” Moreover, the district court acknow edged that its

reviewis “virtually de novo,” and Adamoffers no evi dence that the
court deviated fromthis standard.

We note also that the “evidence” in support of Adami s charge
of bias is unconvincing. First, even if the hearing officer
m scharacterized Adamis conplaints in a synopsis, the officer’s
conclusions of |aw adequately address all of Adanis clains;
what ever was “reframed” or “restated” in the synopsis is likely
irrelevant. Second, Adamfails to explain howthe hearing officer’s
anal ysis, even if conclusional or scant, denonstrates bias. Third,
the officer’s reference to private placenent as “extraordinary
relief” does not reflect bias and there is no evidence that the
officer applied a “higher burden of proof” to Adanis case. Adam s
fourth point, that the hearing officer abdicated his responsibility
and “nerely adopted the statenents made in the District’s Fina
Argunent” is specious at best, and warrants no further discussion.

Several of Adani s remai ning argunents are simlarly neritless.
For exanpl e, he strenuously argues that the district court erred in

8



concluding that he “took the sanme courses as other students, but
tailored to his special needs,” asserting instead that his cl asses
wer e al nost exclusively in the special education program He fails,
however, to denonstrate howthis factual determ nation is rel evant
to his legal clainms. Stating only that “Adam did not have an
i ndi vidualized program that considered his unique needs,” Adam
appears to be arguing that these “special ed.” classes were not
sufficiently challenging, given the ARD commttee’'s determ nation
that he was academ cally gifted.

This argunent also fails. As noted above, courts have
repeatedly held that a FAPE need not be the best one possible, or
the one calculated to maxim ze the child s educational potential;
it only has to provide an educational opportunity designed to neet
the student’s specialized needs, with sufficient support services
to allow himto benefit fromthe instruction.!® W recognize that
t he educational benefit that an EP is designed to achi eve nust be
“meani ngful ,” but Adam has failed to establish that his | EPs did
not satisfy this standard.

Adami s argunent that the district court erred “in stating that
Adanmi s teachers testified as to the progress he made” is simlarly
wthout nerit. First, this issue is not adequately briefed, as

Adami s brief nmerely asserts summarily that “because of the | ack of

16 See Cypress-Fairbanks, 118 F.3d at 247-48; see also text
acconpanyi ng note 10, supra.

7 1d. at 249.



specificity by the Trial Court as to which testinony it was
referring to, it is inpossible to discuss that testinony here.” To
the limted extent that he does brief the issue, Adam again urges
that his progress was hanpered by the | ow |l evel of instruction that
he received and cites his severe behavioral problens in |ate 2000
and early 2001 as evidence that he actually regressed while
enrolled in the school district.

Presumabl y, Adanis challenge to the district court’s factual
findings inthis regard are an attenpt to refute the court’s | egal
conclusion that his IEP(s) at Keller were appropriate. W have
previ ously consi dered four factors as “indicators of whether an | EP
is reasonably calculated to provide a neaningful educational
benefit under the |IDEA "!® These factors are: (1) The programis
i ndi vidualized on the basis of the student’s assessnent and
performance; (2) the program is admnistered in the |east
restrictive environnent; (3) the services are provided in a
coordi nated and col | aborati ve manner by the key “stakehol ders”; and
(4) positive academ ¢ and non-academ ¢ benefits are denonstrated. !°
Clearly, evidence of an academ c benefit mlitates in favor of a
finding that Adamis | EPs were appropriate.

Adam has not established that the district court erred in

concl udi ng that he nade progress while in the District. Aside from

18 Cypress-Fairbanks, 118 F.3d at 253.

9 d.

10



challenging a curriculum that he contends was “beneath his
abilities,” the only support Adam proffers for his no-progress
contention is his behavioral problens. Although they are severe,
t hese problens appear to have been inproving in 2001, when Adam
returned from alternative placenent and began working with a
personal aide. The district court’s conclusion that Adam nade
incremental progress is not clearly erroneous.

Adamis fifth and sixth points are |ikew se unavailing. Adam
argues that the district court erred in “inplying” that *because
Adamis nother ‘had no idea what was going on at school,’” the
District is “excused” from providing a FAPE. A reading of the

district court’s order dispels any such “inplication.” Simlarly,
Adami s argunent that the district court erred in stating that the
| DEA “guarantees only a basic floor of opportunity” is wthout
merit. The | DEA does guarantee “only a basic fl oor of opportunity,”
and al though Adam correctly asserts that the | EP nust be designed
to provide a “neaningful” educational benefit, the district court
expressly considered, and rejected, Adamis claimthat he received
“I'ittle or no educational benefit fromhis IEPs.” Characterizing
this argunent as “specul ative at best,” the district court cited
Adami s academ c progress and anticipated graduation, ultimtely
concluding that his | EPs were reasonably cal culated to enable him
to receive educational benefits. This is not clearly erroneous.
Adam asserts further that the district court erred in
concluding that he did not denonstrate that private placenent at

11



t he Vanguard School would be appropriate. According to Adam the
district court’s decisioninthis regard was based on the fact that
Adam would not be able to interact with non-disabled peers at
Vanguard; and thus, that the private school would not provide the
“least restrictive environnent” for Adam He points out that the
presunption in favor of “mainstream ng” is overcone when a regul ar
cl assroom cannot fit the needs of a disabled child.

This argunent is unpersuasive. First, because the district
court concluded that the District had provided Adam with a FAPE
any ruling on private placenent was nerely dicta. Second, even if
the district court erroneously cited interaction wi th non-di sabl ed
peers as a factor wei ghi ng agai nst private placenent, Adam has not
carried his burden of establishing that placenent at Vanguard was
appropriate. From his brief and record excerpts, it is sinply
i npossi ble to assess the advantages and di sadvant ages of private
pl acenent; Adam has not described the facilities, curriculum or
ot her educational benefits Vanguard offers and has not explai ned
how t he school w Il better suit his academ c and behavi oral needs.

Adam has, however, raised one issue which demands closer
scrutiny. Adam alleges that the District did not conply with the
procedural requirenents of the IDEA and cites a litany of alleged
violations. These include (1) failure to include “neasurabl e | ong-

term goals and short-term objectives” in an I|EP,2° (2) failure to

20 gpecifically, Adam alleges that the District failed to
i nclude short-term objectives for “all subjects” in a January 25,

12



updat e Adami s parents through regul ar report cards, and (3) failure
to indicate Adami s baseline “level of conpetency” on at |east one
| EP. 2 According to Adamis brief, as a result of these procedura
violations, his parents were “denied full participation in what
wer e supposed to be collaborative efforts by the ARD nenbers.”

We have previously stated that “a school’s failure to neet the
| DEA' s procedural requirenents may al one warrant a finding that, as
a matter of law, the school has failed to provide a free
appropriate public education.”? The other circuits that have

addressed this question head on have consistently held that

2000 I EP; objectives were prescribed for Adam s English, Math,
Sci ence/ Heal th, and P.E. classes.

2l The sweeping allegations in Adanis brief of procedural
violations are | argely vague and unsupported by citation to record
evi dence. See, e.qd., “‘[Measurable |long-termgoals and short-term
objectives’ were frequently not developed . . . by the ARD
Commttee as required by IDEA. ";“[T]he I EP ‘report card was al nost
never filled in to be sent to the parents to apprise themof Adam s
progress.” The only violation alleged with any specificity
(al though without citation to the record) concerns defects in the
| EP of January 25, 2000. See FeED. R Aprp. P. 28(a)(9)(A) (requiring
“contentions and the reasons for them wth citations to the
authorities and parts of the record on which appellant relies”).

22 Buser, 51 F. 3d at 493 (enphasi s added); Daniel RR v. State
Bd. of Educ., 874 F.2d 1036, 1041 (5th GCr. 1989) (“Indeed, a
violation of the [ Act’ s] procedural guarantees nmay be a sufficient
ground for holding that a school system has failed to provide a
free appropriate public education and, thus, has violated the
Act.”); conpare Salley v. St. Tammany Parish Sch. Bd., 57 F. 3d 458,
465 (5th Cr. 1995) (concluding that procedural violations “cannot
be said to have harned” the student and affirmng district court’s
award of nom nal danmages); Weil v. Bd. of Elenentary & Secondary
Educ., 931 F.2d 1069, 1973 (5th Gr. 1991) (affirmng district
court’s dism ssal and noting that “it is apparent that any injury”
resulting fromthe all eged procedural violation was “de m ni nus and
t hus dammum absque injuria”).

13



“procedural defects alone do not constitute a violation of the
right to a FAPE unless they result in the | oss of an educati onal
opportunity,”? but to date we have never formally adopted or
rejected this approach.? W do so today.

After careful consideration of the procedural violations

2 T.S. v. Indep. Sch. Dist. No. 54, 265 F.3d 1090, 1095 (10th
Cir. 2001); see also DiBuo v. Bd. of Educ., 309 F.3d 184, 190 (4th
Cr. 2002) (explaining that “under our circuit precedent, a
violation of a procedural requirenment of the | DEA (or one of its
i npl ementing regulations) nust actually interfere wth the
provision of a FAPE’); Knable v. Bexley Gty Sch. Dist., 238 F. 3d
755, 765 (6th Cr. 2001) (“[A] procedural violation of the IDEA IS
not a per se denial of a FAPE;, rather, a school district’'s failure
to conply with the procedural requirenents of the Act wll
constitute a denial of a FAPE only if such violation causes
substantive harmto the child or his parents.”); WG v. Bd. of
Trustees, 960 F.2d 1479, 1484 (9th Cr. 1992) (“Procedural flaws do
not automatically require a finding of a denial of a FAPE. However,
procedural inadequacies that result in the |oss of an educati onal
opportunity, or seriously infringe the parents’ opportunity to
participate in the IEP formul ati on process, clearly result in the
denial of a FAPE.”)(internal citations omtted).

24 Not ably, one court has cited to Jackson v. Franklin County
School Board, 806 F.2d 623, 628-29 (5th Gr. 1986), as “possible”
authority for a “per se violation” approach, under which any
violation of the |IDEA s procedural requirenents constitutes a
denial of a FAPE. Doe v. Alabama State Dep’t of Educ., 915 F.2d
651, 662 n.11 (11th Cr. 1990). The District incorrectly assunes
that we have previously addressed the issue of so-called “de
m nim s” procedural violations of the IDEA. Cting our decisionin
Houst on | ndependent School District v. Bobby R, 200 F.3d 341 (5th
Cr 2000), the District asserts that “[Adam nust show that the
| ocal school district ‘failed to inplenment substantial or
significant provisions of the IEP . . . a de mnims procedural
violation will not suffice.” Houst on, however, involved the
failure to inplement an |EP, not procedural violations in
determ ning one, and thus did not address the question presented
here. Houston, 200 F. 3d at 347 (noting that the plaintiff “does not
assert that [the school district] did not conply with the | engthy
procedures prescribed by the | DEA").
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alleged in this case, we, like the state hearing officer, conclude
that even if the determ nation of Adami s January 25, 2000 |IEP was
procedurally deficient in sonme respects, he has not established
t hat any procedural deficiency resulted in a |loss of educational
opportunity or infringed his parents’ opportunity to participate in
the | EP process.? On the contrary, as Adam hi nsel f asserts, “[t]he
docunent ary evi dence shows that Adamis nother (if not both parents)
were [sic] present at every one of his ARD neetings” and his
parents frequently submtted supplenental “parent statenents” to
express their concerns and frustrations. Gven Adanis parents
active participation in the crafting of his | EPs, and the absence
of any denonstrable “lost educational opportunity,” we concl ude
that the procedural requirenents of the |IDEA were substantially
satisfied, even if sone information was onmtted from Adani s | EP. 2®
We recogni ze that Adanmi s parents are frustrated by their son’s
academ c progress and that they obviously believe that his courses
at Fossil Ridge have not been sufficiently challenging, given his
ability and aptitude. Although we understand and synpathize with
their plight, our focus is necessarily narrow. Adanmis parents
sinply have not denonstrated that (1) a procedural violation of the

| DEA produced substantive harm or (2) Adamis |EPs were not

» WG, 960 F.2d at 1484.

26 Doe v. Defendant 1, 898 F.2d 1186, 1191 (6th Cir. 1990)
(“Adequat e parental invol venent and participationin formulating an
| EP,” not adherence to a “laundry list of itens” are the “primary
concern in requiring that procedures be strictly followed.”).
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reasonably cal culated to provide an educational benefit.?” W are
constrained, therefore, to agree wwth the district court that the

District has conplied with the requirenents of the | DEA

[11. Concl usion

For the foregoi ng reasons, the judgnent of the district court

i s AFFI RMVED.

27 See Rowl ey, 458 U.S. at 207 (cautioning that “courts nust
be careful to avoid inposing their view of preferable educational
met hods upon the States”).
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