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For the Northern District of Texas

Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

Mauro Morris Barraza is a prisoner of the State of Texas under
a sentence of death inposed after a jury in Tarrant County
convicted him of the nurder of 73-year-old Vilorie Nelson in the
course of a burglary of her honme in Fort Wbrth, Texas.

Barraza's conviction and sentence have been affirned and his

state habeas petition denied by the Texas Court of Crimnal



Appeal s.* The Suprene Court has declined revi ew of both deci sions.?
The United States District Court has in turn denied his federa
petition for federal habeas relief and refused to issue a
certificate of appealability.?
Barraza asks this court to issue a certificate of
appeal ability on three interrelated issues:*
1. Wiether the federal district court violated the Sixth
and Fourteenth Amendnments when it deni ed Barraza’'s notion
to obt ai n f undi ng for addi ti onal psychiatri c,
psychol ogi cal and nedi cal testing.
2. \Wether the state habeas court violated the Sixth and
Fourteenth Amendnents when it denied Barraza's notion to
obtai n fundi ng for additional psychiatric, psychol ogi cal
and nedi cal testing.
3. VWet her the federal district court abused its
di scretion under 21 U.S. C 8848(q)(4)(B) when it denied
Barraza’s notion to obtain funding for additional
psychiatric, psychol ogi cal and nedi cal testing.
As the State points out, Barraza does not need a certificate to

appeal the district court’s order denying funding for additional

! Barraza v. State, No. 71,275 (Tex. Crim App. Cct. 5,
1994); Ex Parte Barraza, No. 38,672-01 (Tex. Crim App. Dec. 9,
1998) .

2 Barraza v. Texas, 514 U S. 1097 (1995); Barraza v. Texas,
528 U. S. 825 (1999).

3 Barraza v. Cockrell, No. 4:99-CV-064-Y (N.D. Tex. July 31,
2002) (judgnent denying relief); Barraza v. Cockrell, No. 4:99-
CV-064-Y (N.D. Tex. Sept. 6, 2002) (order denying CQOA).

4 As Barraza has organi zed his Application for a Certificate
of Appeal ability, |ssue nunber one controls Barraza's clains for
relief nunbers one through four of his federal petition, all of
whi ch conplain of the denial of funding by the federal district
court. Simlarly, clains five through eight conplain of simlar
deni al by the Texas Court of Crim nal Appeals.
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psychiatric, psychological, and nedical testing pursuant to 21
U S C 8848(q)(4)(B). For essentially the reasons set forth in
Judge Means’ ruling filed on July 31, 2002, and for reasons we W ||
explain, we deny the requested certificates of appealability and
affirmthe order refusing additional testing.
I

In deciding a request for a certificate of appealability, we
ask if a petitioner “has nade a substantial showi ng of the denial
of a constitutional right.”®> Barraza need not “convince a judge,
or, for that matter, three judges, that he ... would prevail,” but
“must denonstrate that reasonable jurists would find the district
court’s assessnent of the constitutional clains debatable or
wrong. " ®

I

There is no claimbefore us that Barraza did not nurder Ms.
Nel son in the course of a burglary. The evidence was overwhel m ng
and included forensic evidence that Barraza raped her as she |ay
dying fromblows to the head and from bei ng stonped on the chest.
The defense was insanity. At trial, Barraza offered evidence that
he had been taking drugs since the age of seven and was high on

crack at the tine of the murder. This evidence cane through the

528 U.S.C. § 2253(¢c)(2).

 MIler-El v. Cockrell, 123 S. C. 1029, 1038-40 (2003)
(internal quotation marks omtted).



testinony of Dr. Peek, a defense retained psychiatrist. Dr. Peek
told the jury that in his opinion Barraza was suffering from a
severe nental disease at the time of the nurder and that his
addi ction to drugs cane from | ow sel f-esteem genetic background,
and poor environnent. The state countered with two experts who
testified that Barraza had no nental disease or defect and
under st ood t hat what he had done was wong. They al so thought that
Barraza was f aki ng.
1]

After Barraza had exhausted his direct appeal, the state tri al
court set an execution date. Barraza's state habeas petition was
then filed on June 29, 1995, and the execution date was lifted to
allow the state habeas to proceed. The state habeas judge granted
Barraza’s request for noney to obtain psychiatric testing,
responding to the argunent that the possibility of organic brain
damage had been raised at trial.

On January 30, 1996, the trial court held an evidentiary
hearing on the notion at which it heard the testinony of Barraza's
expert, Dr. J. Douglas Crowder, a forensic psychiatrist and
prof essor at Sout hwestern Medical School. Dr, Crowder expressed
the opinion that the testing done by Drs. Coons, Peek, and Parker,
who testified at trial, was i nadequate and that nore testing woul d
be necessary to rule out the possibility of organic brain danmage.
The trial court did not rule inmmediately. Rather, it asked that
Barraza be exam ned by a conpetent expert appointed by the court.
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Then in a hearing held on May 6, 1996, Dr. Melissa Renee Ferguson,
the court-appoi nted expert, testified that Barraza understood the
deat h penalty, was conpetent to be executed, and had no significant
deficits which would indicate the need to go further. The court
then refused to fund nore testing, finding no objective reason for
nmore testing. These findings were adopted by the Texas Court of
Crim nal Appeals.

A simlar request for funding to the United States District
Court followed, supported by an affidavit of Dr. Crowder,
essentially stating that he adhered to his view that further
testing was needed despite Dr. Ferguson’s testinony. The federal
district court found no objective reason for nore testing and
refused the requested funding.

|V

The requests for COA and appeal all rest on clains that these
denials of nobney to continue the exam nation of this petitioner
deprived Barraza of various constitution rights, including a right
to effective habeas counsel and rights to access to assi stance from
experts necessary to the defense of an accused under Ake V.
&l ahoma’ and federal statutes. The argunent is without nmerit.

The question of nental capacity was presented to the jury at
trial. Petitioner is now attenpting to develop nore evidence to

supplenent, if not contradict the expert testinony rejected by the

7 470 U.S. 68 (1985).



jury. The state habeas judge and the federal district judge were
uncertain of just where all this was headed beyond its rel evance to
a Ford inquiry into conpetence to be executed.® W can imagine
that it has sone relevance to a claim that trial counsel was
ineffective for not digging deeper. But now having done so, the
effort has not produced the evidence that Barraza says his counsel
ought to have earlier located. Petitioner’s argunent is then that
the effort on collateral review is constitutionally deficient.
That is not persuasive.

Petitioner’s contentions suffer from their failure to
acknowl edge that there is no constitutional right to conpetent
habeas counsel and his neritless suggestion that a statutory
requi renent for counsel creates a constitutionally secured right.
Regardl ess, there are no facts before us that would breathe life
into petitioner’s assertions and we are left with only a | awer’s
theory and no warrant for any assertion that the state procedures
for devel opi ng the evidence were constitutionally inadequate. To
the contrary. This state judge renoved the pressure of an
execution date and substituted an orderly schedul e for proceedi ng.
She also funded expert assistance in the habeas process.
Utimtely, after engaging a second expert, the trial judge, with
findings that are fairly supported by the record, declined to

aut hori ze additional noney. In short, the legal theories of

8 Ford v. Wainwight, 477 U S. 399 (1986).
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petitioner |ack factual support. W cannot grant the request for
a certificate of appealability.

For the sane reasons, we nust affirm the appeal from the
district court order refusing to fund additional testing. W find
no error in its conclusion that such was not reasonably necessary
within the neaning of 21 U S.C. § 848(q)(4)(B)

The request for COA is DENIED, and the order of the district

court denying additional funding is AFFI RVED



