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WENER, Circuit Judge:

Def endant s- Appel | ants Chubb I nsurance Conpany of Canada
(“Chubb”) and Bitum nous Casualty Conpany “(“Bitum nous”) appeal
the district court’s order granting Plaintiff-Appellee Marion
Chapman’ s (“Chaprman”) notion for authority to execute a state court

j udgnent agai nst Chubb and Bi t um nous, respectively the insurer and

" District Judge for the Western District of Louisiana,
sitting by designation.



i ndemmi t or of di scharged bankruptcy debt or Coho Resources, Inc. W
affirmin part, vacate in part, and remand for transfer to the
Southern District of M ssissippi, fromwhence it cane.
| . FACTS AND PROCEEDI NGS

Sel dom on appeal, do we confront cases with odysseys as
circuitous and tortured as this one. This bankruptcy appeal stens
froma personal injury suit originally filed and tried in state
court in Jones County, Mssissippi. In that suit, Chapman all eged
that in August 1995, he sustai ned permanent injuries when he fel
approximately twenty feet froma platformwhile working on an oi
wel | owned by Coho Resources. At the tinme of the accident, Chapman
was enployed by V.A Sauls, Inc. (“Sauls”), which had contracted
wth Coho to performrepair and service work on Coho’s wells. The
Saul s- Coho contract included an indemity agreenent, under which
Saul s agreed to “defend, indemify, and hold [ Coho] harm ess from
and against all clains, |osses, costs, demands, damages . . . and
causes of action . . . wthout |limt and without regard to the
cause . . . which are related in any way to the subject matter of”
the parties’ agreenent. Pursuant to this provision, Sauls’s
general liability insurer, Bitum nous, assuned the defense of Coho
as the defendant in Chapman’s suit.

Chapman’s case was tried before a jury in May 1999. The jury
returned a verdict in favor of Chapman and awarded in excess of

$1.6 mllion in danmages. A judgnent in this amunt was entered in



M ssissippi GCrcuit Court on June 8, 1999. On June 11, 1999, Coho

tinely filed several post-trial notions, seeking, inter alia,

j udgnent notw t hstandi ng the verdict and remttitur. On August 23,
1999, while Coho’s post-trial notions were pending, Coho filed a
voluntary petition for Chapter 11 Bankruptcy protection in the
United States Bankruptcy Court for the Northern District of Texas.!?
Coho filed a “suggestion of bankruptcy” on Septenber 29, 1999
notifying the M ssi ssi ppi state court of the bankruptcy proceedi ngs
and the automatic stay. Chapman, too was notified of the
bankruptcy petition and the deadline for filing clains, but he did
not choose to file a proof of claimin those proceedi ngs.

A week later, on QOctober 5, 1999, the Mssissippi Crcuit
Court ruled on Coho’s post-trial notions, ordering a remttitur of
t he danage award to $853, 930. 00 and denying all other notions. The
court did not acknow edge the bankruptcy proceedings, and it is
uncl ear whether the court received notice of the stay before it
issued its post-trial rulings. Regardless, Chapnman accepted the
remtted award on October 14, 1999. Coho appeal ed the judgnment to
the M ssissippi Suprene Court in Novenber 1999, but did not post a
super sedeas bond.

On Novenber 18, 1999, Chapnman filed a garnishnent action

agai nst Chubb and Bitum nous in the Grcuit Court of Jones County,

! Coho’s Chapter 11 plan of reorgani zati on was eventual ly
confirmed in March 2000.



M ssi ssippi.? The state court issued wits of garnishnent directed
to Chubb and Bitum nous in the anount of the remtted jury award.

Chubb and Bitum nous successfully renoved the garnishnent
action to the United States District Court for the Southern
District of Mssissippi, which ordered Chapman to

petition the United States Bankruptcy Court for the

Northern District of Texas for permssion to |lift its

stay, or anend its order, to authorize or permt

Plaintiff to collect on the judgnent entered agai nst Coho

in Plaintiff’s underlying state court proceeding or to

ot herwi se proceed in this Court or in state court in that

matter, but only to the extent that proceeds of insurance

are available to Coho, or to indemify Coho, from

Bi tum nous [Casualty] Conpany and/or Chubb |nsurance

Conpany of Canada.
In conpliance with this court order, Chapman filed a “notion for
authority to collect and/ or execute on state court judgnent” in the
Texas bankruptcy court. In his notion, Chapnman sought to execute
the state judgnent agai nst Bi tum nous and Chubb “to the extent that
i nsurance proceeds are available to Coho and/or to satisfy subject
j udgnent / debt . ”

Foll ow ng the conpletion of briefing and oral argunent, the
bankruptcy court deni ed Chapman’s notion. The court concl uded t hat

“Chapman has no renedy, because he is not a claimant in the Chapter

11 case and is barred from going forward one way or the other,

2 Even though Chubb and Bitum nous repeatedly assert that
Chapman naned Coho in the garnishnment action, a stipulation of
undi sputed facts, signed by attorneys for Chapman, Chubb, and
Bi tum nous, states unequivocally that “[o]n Novenber 18, 1999,
[ Chapman] conmenced garni shnent actions agai nst Chubb and
Bi t um nous.”



either in the Bankruptcy Court or in a M ssissippi court.”
Chapman appeal ed t he bankruptcy court’s ruling to the district
court in Texas. After further briefing and oral argunent, the
district court affirnmed the bankruptcy court’s ruling in part, and
nmodified it in part. First, the district court agreed that,
because Chapman had failed to file a proof of claim in the
bankruptcy proceedi ngs, he was not entitled to recover from Coho,
the debtor. The district court concluded further, however, that
Chapman coul d proceed agai nst Coho nomnally to recover fromthird-
party insurers such as Chubb, Coho’s general liability insurer
The court ruled additionally that, as Bitumnous is not Coho' s

insurer but its indemitor, and the liability of its indemitee,

Coho, had been “extingui shed” by discharge, Bitum nous's liability
as Coho’'s indemitor was |ikew se “extinguished.” Finally, the
district court recognized that the Mssissippi Grcuit Court had
issued its ruling on Coho’s post-trial notions after the petition
for bankruptcy was filed and while the automatic bankruptcy stay
was in effect. The district court neverthel ess declined to address
whet her the state court’s post-petition rulings and renmtted
judgnent were void, electing to “leave it up to the M ssissippi
courts to determ ne which judgnent will be enforced.” Bitum nous
and Chubb tinely filed notices of appeal.
1. ANALYSI S

A. St andard of Revi ew



We reviewthe district court’s decision “by applying the sane
standards of reviewto the bankruptcy court’s findings of fact and
concl usi ons of |aw as applied by the district court.”® Findings of
fact are reviewed for clear error and conclusions of |aw are

revi ewed de novo.*

B. Chapman’s Authority to Proceed Against Third Parties

Chubb first asserts that Chapman is forever “barred” from
proceedi ng against Coho’s insurers because he failed to file a
proof of claimin Coho's Chapter 11 proceedi ngs.® Chubb’s argunent
inthis regard is based | argely on perceived policy considerations.
Accordi ng to Chubb, Chapman’s failure to file a proof of claimor
ot herwi se notify the bankruptcy court of its debt “frustrates the
very purpose of the Bankruptcy Code” and “prevents an orderly
adm ni stration of the debtor’s estate.”

We and ot her courts have squarely rejected Chubb’ s argunent;
it is entirely without nerit. 11 U S . C. 8§ 524(a) “operates as an
i njunction against actions against a debtor subsequent to a

di scharge of a debt.”® The bankruptcy discharge and 8§ 524

S@lf Gty Seafoods, Inc. v. Ludwig Shrinp Co. (Inre GQilf
Gty Seafoods, Inc.), 296 F.3d 363, 367 (5th G r. 2002)
(quotations omtted).

4 Ctowell v. Theodore Bender Accounting, Inc. (In re
Crowel 1), 138 F.3d 1031, 1033 (5th Cr. 1998).

5> Bitum nous raised this argunent in the district court, but
does not reurge it on appeal.

6 Onvaski v. Jet Florida Sys., Inc. (In re Jet Florida Sys.
Inc.), 883 F.2d 970, 972 (11th G r. 1989) (enphasi s added).
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i njunction serve to “give the debtor a financial fresh start.”’ As
a general rule, a creditor nust file a proof or notice of claim
during bankruptcy proceedings to preserve its claim against the
debt or. If a creditor neglects to file such notice, the 8§ 524
injunction “will act to shield the debtor” fromthe creditor.?
The di scharge and i njunction, however, are expressly designed
to protect only the debtor, and do “not affect the liability of any
other entity” for the debt.® Accordingly, courts are in “near
unani nous agreenent” that 8§ 524(e) “permts a creditor to bring,
and proceed in, an action nomnally directed agai nst a di scharged
debtor for the sole purpose of proving liability onits part as a

prerequisite to recovering fromits insurer.”? In Houston v.

Edgeworth (In re Edgeworth), ' we endorsed thi s approach, expl ai ni ng

that “it makes no sense to allow an insurer to escape coverage for
injuries caused by its insured nerely because the insured receives
a bankruptcy discharge” and noting that “[s]Juch a result would be

fundanmental |y wong. "1

" 1d. (enphasis added).

8 1d.

at 973 (enphasi s added).
° 11 U S.C. 8§ 524(e).

0 1n re Jason Pharns., Inc., 224 B.R 315, 321 (Bankr. D
Md. 1998) (enphasis omtted)(citing cases).

11 993 F.2d 51 (5th Gir. 1993).

12.1d. at 54 (quoting In re Lenbke, 93 B.R 701, 703 (Bankr.
D.N.D. 1988)).




In short, even though Chapman’s failure to file a proof of
claim in Coho’'s bankruptcy proceedings is a bar to continued
prosecution of clains agai nst Coho, it does not affect his clains
agai nst non-debtors, such as general liability insurers. “The
‘fresh-start’ policy is not intended to provide a nethod by which
an i nsurer can escape its obligations based sinply on the financi al
m sfortunes of the insured.”®® The district court properly granted
Chapman’s notion for authority to proceed agai nst Coho’s i nsurers. !

C. Status of Chapman’s Remtted State Judgnent

Bitum nous insists that the district <court erred in
“Iinplicitly” concluding that Chapman possesses a valid, final
j udgnent executable under M ssissippi law. Bitum nous argues in
the alternative (1) that Chapman’s judgnent is not final because

all post-petition actions, including the state court’s remttitur,

13 Jet Florida, 883 F.2d at 975.

14 Courts vary in their procedural approaches to such suits.
See G een v. Wlsh, 956 F.2d 30, 33-34 (2d Cr. 1992)(citing
cases and noting that sone courts have sinply concl uded that
di scharge injunction is not a bar, others have nodified the
injunction to allow such suits, and others have granted relief
fromthe automatic stay); see also 4 ColLlER ON BANKRUPTCY § 524. 05,
at 524-46 (Lawence P. King ed., 15th ed. rev. 2003) (explaining
that “[i]t is generally agreed that the debtor’s discharge does
not affect the liability of the debtor’s insurer for danages
caused by the debtor” but noting that “[t]here is disagreenent
about whether relief fromthe discharge injunction nust be sought
when an action nust be brought against the debtor to collect from
another entity or whether the injunction sinply does not apply to
an action in which the plaintiff explicitly waives any right to
collect a nonetary recovery fromthe debtor”).

8



are void as a result of the automatic bankruptcy stay;?!® (2) that
even if the post-petition actions are not void, but nerely
voi dabl e, Chapnan failed to seek to annul or retroactively ratify
t he post-petition actions in the bankruptcy court; and (3) that the
district court inpermssibly “delegated” authority to the
M ssi ssippi state courts to determ ne whether the judgnent is void
or nerely voidable. As we shall denonstrate, each of these
argunents fails.

Section 362 of the Bankruptcy Code provides that the filing
of a bankruptcy petition operates as a stay of the “comencenent or
continuation” of all non-bankruptcy judicial proceedings against
the debtor.® This stay is automatic and “springs into being
i medi ately upon the filing of a bankruptcy petition.”' Courts
di sagree, however, as to the effect of violations of this automatic

stay. Sone courts hold that acts in violation of the stay are void

15 Chubb al so raises this argunent, asserting that Chapman
“Wllfully ignored the stay inposed by Coho’s bankruptcy and
proceeded to obtain a judgnent” and “any act violative of that
stay shoul d be deened void.”

6 11 U S.C 8§ 362(a)(l). A debtor’s discharge will
extinguish the 8 362 automatic stay and substitute a § 524(a)
permanent injunction. See, e.d., Geen, 956 F.2d at 32; see also
HENRY J. SoweR, 1 CoLLl ER BANKRUPTCY MANUAL 1 362. 06, at 362-48 (3d
ed. rev. 2002)(explaining that the stay expires when case is
cl osed or dism ssed or when debtor receives a discharge).

17 Spoares v. Brockton Credit Union (In re Soares), 107 F.3d
969, 975 (1st Cir. 1997).




ab initio and incurable.® W adhere to the view that violations
are nmerely “voidable” and are subject to discretionary “cure.”?®
This position rests on the bankruptcy court’s statutory power to
annul the automatic stay,? i.e., to “lift the automatic stay
retroactively and thereby val i date acti ons whi ch otherw se woul d be
void. "%

In this case, the parties conplain of several actions taken in
violation of the automatic stay. First, the first —and pi vot al
—"*“violation” occurred when the M ssissippi Crcuit Court ruled on
Coho’ s post-trial notions (and granted aremttitur) days after the
“suggestion of bankruptcy” was filed in that court. Second, both
Chapman and Coho acted — with the know edge of the bankruptcy
proceedings — in response to the remtted judgnent: Chapnman
formally accepted the reduced judgnent; Coho filed a notice of
appeal challenging the remtted judgnent and the state court’s
rulings on the pending post-trial notions.

In spite of these patent violations of the automatic stay, the

18 Helfrich v. Thonmpson (I n re Thonpson), 273 B.R 143, 144
(Bankr. S.D. GChio 2001).

19 Sikes v. @obal Marine, Inc., 881 F.2d 176, 178 (5th Cr
1989) (explaining that “characterization of every violation of
section 362 as being absolutely void is inaccurate and overly
broad”) (quotati ons omtted).

20 1d. (“The power to annul authorizes the court to validate
actions taken subsequent to the inpressing of the section 362(a)
stay.”).

21 Spares, 107 F.3d at 976.
10



parties’ “voidness” argunents fail for three reasons. First, as a
threshold matter, we agree with the district court that the
validity and procedural posture of Chapman’s M ssissippi state
j udgnent should be resolved by the M ssissippi courts. In the
bankruptcy court, Chapman filed a notion seeking “authority to
execute on/or collect the subject State court judgnment” from
Bi tum nous and Chubb “to the extent that insurance proceeds are
avail able.” He apparently did not ask for total annul nent of the
automatic stay or retroactive “validation” of the remtted
j udgnent .

Al t hough Bi tum nous rai sed the all eged “voi dness” of the state
court judgnment in opposition to Chapnman’s notion, on appeal neither
Bi t um nous nor Chubb addresses any of the thorny procedural issues
needed to resolve conclusively the void-voidable dichotony.??
I ncredi bly, Chubb summarily asserts that because the remtted
judgnent was issued in violation of the stay, it is void as a
matter of |aw, and Chapman recovers nothing.? G ven that Chapman
had prevailed at trial tw nonths before Coho’ s petition was fil ed,

and that both Chapman and Coho took steps to preserve their rights

22 The parties do not address, for exanple, the procedural
posture of Chapman’s judgnent and Coho’ s appeal, if this court
agrees that the remtted judgnent is void ab initio. It seens
that if all post-petition actions are void (as Bitum nous and
Chubb now assert) Chapman is |left with the original $1.6 mllion
j udgnent .

2 Bitum nous’s argunent in this regard is slightly nore
principled and is based on the fact that Chapman’s judgnent
“remains in dispute” and is not final.

11



post-petition (Chapman by accepting the remttitur, Coho by
appealing it), this argunent is feckless. Chapnman may be required
to seek retroactive annulnent of the stay before executing his
judgnent in Mssissippi, but this is not the relief that he sought
in the bankruptcy court. Consequently, this issue is not properly
before us on appeal, and we decline Bitum nous and Chubb’s
invitation to i ssue an advi sory opinion on the question.

Second, Bitum nous’s assertion that the district court has
inproperly “delegated appellate authority” to the M ssissipp
courts is wthout nerit. State courts, including those of
M ssissippi, routinely rule on the applicability of a bankruptcy
stay or permanent injunction to state judicial proceedings.? In

Overbey v. Mirray,? the M ssissippi Suprenme Court explained that

“courts of this state have jurisdiction to determ ne whether a
pendi ng action is stayed by a ruling of the bankruptcy court,” yet

cautioned that state courts should “consider deferring close

24 \\& have previously noted that “other [federal] district
courts retain jurisdiction to determne the applicability of the
stay to litigation before them and to enter orders not
i nconsistent with the terns of the stay.” Picco v. d obal Mrine
Drilling Co., 900 F.2d 846, 850 (5th Gr. 1990); see also Siskin
v. Conplete Aircraft Servs.(In re Siskin), 258 B.R 554, 561-664
(Bankr. E.D.N. Y. 2001)(noting that the majority of jurisdictions
have held that state courts have concurrent jurisdiction to
deci de whet her the bankruptcy stay applies to pre-petition state
court actions).

25 569 So. 2d 303 (M ss. 1990); see also Estelle v.
Robi nson, 805 So. 2d 623, 626 (Mss. C. App. 2002) (refusing to
enforce default judgnent granted during automatic stay because
plaintiff did not attenpt to “obtain relief fromthe autonmatic
stay”).

12



questions involving the applicability of exceptions to the
automatic stay” to the bankruptcy court. 25 Bi t um nous’ s ar gunent
that only the bankruptcy court can nmake this voi dness determ nation
I S unpersuasive.

Third, as Bitum nous acknow edges, the district court did not
conclusively determne that Chapman’s state judgnent is valid.
According to Bitum nous, the court “nmade findings of fact and
reached conclusions of law that indicate that [it] believed,
although it did not rule that, Chapman currently possesses a valid
final judgnent” enforceable in M ssissippi state courts. A review
of the district court’s order, however, reveals that the court
specifically avoided this issue, expressly leaving its resol ution
to the Mssissippi courts. Wether the remtted M ssissipp
judgnent is void, and whether Coho’s failure to post a supersedeas
bond al | ows Chapnman to execute the judgnent, are conpl ex procedural
i ssues of Mssissippi lawthat the district court prudently left to
the M ssissippi courts. Any “beliefs” that the district court
m ght have “inplied’” are sinply irrel evant.

D. Bitumnous’s Indemification Qobligation

Chubb contends that the district court erred in concluding

26 Qverbey, 569 So. 2d at 307-08. Both Chubb and Bitum nous
repeatedly cite Overbey for its holding that, under M ssissipp
| aw, any act taken in violation of the automatic bankruptcy stay

is void. Id. at 307 (describing this as a “general rule” and
noting that “[we do not inply . . . that [an] equitable
exception wll never be applied to uphold an otherw se void

j udgnent”).

13



that Coho’s bankruptcy discharge effectively discharged any
obligation of Bitum nous, as Coho’ s indemitor. According to
Chubb, Bitumnous’s liability attached when Coho submtted a claim
under the indemmity agreenent (i.e., when Chapman filed suit and
Bi tum nous assuned Coho’s defense) and is not contingent on a
judicial determ nation of Coho's “legal liability.”

M ssi ssippi comon |aw provides that, as a general rule,
“there must be legal liability before a claim of indemity
arises.”?” Parties may, however, “extend the liability of the
indemmitor by the language of their contract.”?® The Saul s-Coho
i ndemmi ty agreenent provided that Saul s

shal | defend, indemify, and hold [ Coho] harmess . . .
from and against all clains, |osses, costs, denands,
damages, penalties, liabilities, debts, expenses and
causes of action of whatsoever nature or character,
including but not limted to, reasonable attorney’s fees
and ot her costs and expenses, wthout limt and w thout
regard to the causes or cause thereof, which are rel ated
in any way to the subject matter of this Agreenent which
are asserted by or arise in favor of such party or any of
such party’'s enployees . . . due to personal injury,
death, or |oss or damage of property whether or not
caused by sole, joint, and/or concurrent negligence of
the party seeking indemity, and/or claim of strict
liability and/ or any cause what soever, whether predating
this Agreenent or not.

G ven the conparatively broad i ndemi fication | anguage in this

particul ar agreenent, it may well be that, as a matter of |aw,

27 Hopton Bldg. Maint., Inc. v. United Parcel Serv., 559 So.
2d 1012, 1013 (M ss. 1990).

% 1d. at 1014.
14



Sauls and Coho have contractually expanded Sauls’s (and thus
Bitum nous’s) indemification obligation beyond the common-I|aw
rule. It may also be that the judgnent rendered in M ssissippi
state court before Coho filed its petition for bankruptcy
constitutes “legal liability” sufficient to satisfy the common | aw
requi renent wthout additional contractual expansion. As this
conplex issue of Mssissippi law is so entwined with the |arger
question of the validity and procedural posture of the state court
judgnent, we conclude that the courts of M ssissippi are best-
equi pped to resolve it.?® W therefore vacate the district court’s
ruling on the issue of Bitumnous's liability, if any, and |eave

its resolution to the proper M ssissippi court. 3

2 In light of our ruling, we do not reach Bitum nous’s
contention that Chubb, in failing to appear or argue before the
district court, has waived this argunent. W enphasize that, in
general, we do not consider issues raised for the first tinme on
appeal “except in extraordinary circunstances.” Vogel v. Venenan,
276 F.3d 729, 733 (5th Gr. 2002). W also note that in this
unusual case, Bitum nous had fully assunmed and handl ed the
def ense of Chapman’s suit agai nst Coho, thus raising the specter
of estoppel.

30 Both Chubb and Bitum nous conpl ain on appeal that the
district court erred in nmaking a “factual finding” that Chapman’s
injuries were “substantial.” This argunment does not warrant
| engt hy discussion. The district court noted, in the “background
and procedural history” section of its nenorandum opi nion, that
“Marion C. Chaprman . . . was involved in an accident on August
18, 1995, as a result of which he suffered substantial injuries.”
In context, it is obvious that the court was nerely explaining
the facts giving rise to this bankruptcy appeal and was not
“determ n[ing] the nature and extent of Chapman’s all eged
injuries” as Bitum nous alleges. In any event, we clarify that
the district court was nerely reciting the facts as alleged in
Chapman’ s origi nal conplaint.

15



[11. CONCLUSI ON

Bi tum nous and Chubb consistently (and conveniently) assert
that Marion Chapman i s responsi bl e for the procedural quagmre they
find thensel ves in today. As we viewthe situation, however, it is
not Chapman so much as Bitum nous and Chubb who have wapped this
one around the axle. The internecine bickering between these two
| arge insurers —neither disputing coverage but both seeking to
avoid paynent as a result of Coho’'s fortuitous bankruptcy — has
unnecessarily pr ol onged and conplicated this ot herw se
straightforward, eight-year old personal injury case. We hol d
today that Chapnman may pursue his judgnent against third parties
such as Coho’'s insurers. As the status of Chapman’s judgnent and
the question of Bitumnous's continuing liability are issues of
M ssi ssi ppi | aw, however, we gladly | eave to the M ssi ssippi courts
t he unenvi abl e task of untying —or cutting —this Gordi an knot .
AFFI RMVED in part; VACATED in part; and REMANDED with instructions
to transfer this case to the United States District Court for the

Sout hern Di strict of Mssissippi for further proceedi ngs consi stent
with this opinion.
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