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OSCAR D. WLLIAVS, JR ET AL,
Plaintiffs,
THOVAS GENE BROWN, CECI L JACKSON; L.B. BRUMLEY

Pl ai ntiffs-Appel | ants- Cross- Appel | ees,

ver sus
KAUFMAN COUNTY; ROBERT HARRI S, Kaufman County Sheriff,

Def endant s- Appel | ees- Cross- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas

Bef ore W ENER and BARKSDALE, Circuit Judges, and FURGESON, Distri ct
Judge. ”
WENER, Circuit Judge:

Pl aintiff-Appellants Thomas Gene Brown, Cecil Jackson and L. B.
Brum ey (collectively “plaintiffs”) appeal the district court’s
denial of their unlawful detention, invasion of privacy, and oral
harassnment clainms in their 8§ 1983 suit against Sheriff Robert

Harris (“Harris”) and Kaufrman County, Texas (“the County”),

“United States District Judge for the Western District of
Texas, sitting by designation.



(collectively, “defendants”). Defendants cross-appeal the district
court’s judgnent in favor of plaintiffs ontheir clains for illegal
strip search, nunicipal liability against the county, nom nal and
puni tive damages agai nst Harris in his personal capacity, and state
constitutional declarative relief. For the follow ng reasons, we
affirm
| . FACTS AND PROCEEDI NGS

In April of 1995, Sheriff Harris obtained a search warrant,
based on i nformati on he received froma confidential informant, for
a night club called the “Classic Cub” in Terrell, Texas (the
“Club”). The affidavit used to secure the warrant identified five
i ndi vi dual s suspected of dealing crack cocai ne, none of whom are
the plaintiffs here, and included as suspects “all other person or
persons whose nanes, identities, and descriptions are unknown to
the affiant.” The warrant itself, however, only authorized the
police to “enter the suspected place described in [the affidavit]
and to there search for the personal property described...and to
seize sane and to arrest and bring before [the magistrate] each
suspected party naned in [the affidavit].”

At about 9:45 p.m the sane day, Harris led a contingent of
approximately forty (40) officers to the Club to execute the

“hazardous” warrant.! Although sone individuals were able to run

1 According to the district court, the Kauf man County
Sheriff’'s departnent considers the execution of a narcotics
warrant a “hazardous entry,” where weapons are likely to be
present. Additionally, in a March 1994 search of the O ub
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away, and others outside the prem ses allegedly hurled bottles and
rocks at the officers, the | aw enforcenent personnel were able to
secure the outer perineter of the search area, which included the
Club’s building and parking lot, and the entire city block up to
the roadway. On entering the Cub, the officers noticed drugs on
the floors and tabl es.

Plaintiffs Cecil Jackson and L.B. Brunmley were inside the
Club; plaintiff Thomas Gene Brown was outside, but when he
repeatedly attenpted to gain admttance, an officer arrested him
and took him inside to be searched. The police detained
approxi mately 100 people, including plaintiffs, inside the Club for
about three hours. During that tinme, officers conducted a pat-down
search, strip search, and warrants check on each individual there.
Al t hough strip searches were not part of any witten policy
concerning the execution of hazardous warrants, Harris testified
that it was his standard policy to conduct a strip search on each
person within the search area, with or wthout 1individualized
pr obabl e cause. Al so, pursuant to this “policy,” the officers
rehandcuffed plaintiffs (and all other detai nees) and continued to
detain themafter the strip searches until the entire search of the

Club and all occupants had been conpleted. Brum ey got

police found drugs, drug paraphernalia, and a conceal ed .25
caliber pistol. After this search, Harris apparently received an
anonynous tel ephone call threatening to kill himif he returned
to the Qub. Harris also testified that an officer had been shot
at previously while attenpting to execute a warrant at the C ub
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obstreperous after he was strip searched and was arrested for
di sorderly conduct.

Three years later, 17 individuals brought suit under § 1983,
claimng that Harris and the County viol ated their Fourth Arendnent
rights by engaging in an illegal strip search, unlawful detention
and oral harassnent.? Four plaintiffs were dismssed, and 10
others settled their clains. The three remaining plaintiffs
(plaintiffs-appellants herein) unsuccessfully attenpted to anend
their conplaint, in part to include an invasion-of-privacy claim

At the summary judgnent stage, the district court granted
summary judgnent in favor of defendants on (1) the unlawful
detention clainms of those plaintiffs inside the Cub when the
prem ses were secured; (2) plaintiffs’ invasion of privacy clains;
and (3) plaintiffs’ verbal harassnent clains. The court denied
def endants’ summary judgnent notion on (1) plaintiffs’ illega
strip search claim (2) the unlawful detention clains of plaintiffs
who were not originally in the Cub, but were brought in only after
the premses were secured; and (3) plaintiffs’ policy clains
agai nst Kauf man County.

After conducting a bench trial, the district court concluded
that (1) Harris had conducted an unconstitutional strip search of

plaintiffs, and he is not entitled to qualified imunity because

2Plaintiff brought a variety of other clains, such as
excessive force, civil conspiracy, assault and battery, and
intentional infliction of enotional distress, but all were
rejected on summary judgnent and have not been appeal ed to us.
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the rule of | aw prohibiting these searches was clearly established
at the tinme, making Harris’s conduct objectively unreasonable; (2)
Harris is entitled to qualified immunity on Brown's illegal
detention claim the only detention claim surviving sumary
judgrment;® and (3) Kaufman County is liable for Harris’s conduct
because Harris is a policynmaker whose actions (specifically, his
orally established policy of conducting strip searches irrespective
of the absence of reasonabl e suspicion) had been the noving force
behind the violation of plaintiffs’ constitutional rights.

Based on these rulings, the court awarded each plaintiff
“nom nal damages” of $100, and punitive damages of $15, 000 agai nst
Harris in his individual capacity. The court also awarded
plaintiffs declaratory relief, decreeing that Harris and the County
had violated plaintiffs’ rights under Article I, section 9 of the
Texas Constitution. The court rejected plaintiffs’ claim for

injunctive relief.4 Both plaintiffs and defendants tinely filed

3The district court disnissed the unlawful detention clains
of all of the Goup 1 plaintiffs, who consisted of those inside
the O ub when the prem ses were secured by police, but allowed to
go to trial the detention clains of the Goup 2 plaintiffs, who
consi sted of those outside of the Club when the prem ses were
secured. Plaintiff Thomas Gene Brown was outside the C ub when
the prem ses were secured, and therefore should have been naned
in Goup 2. Wen the court described the different groups of
plaintiffs, however, it placed Brown in Goup 1. As the court
subsequent |y addressed Brown’s unlawful detention claimat trial,
the inplied inclusion of his nanme in Goup 1 at the summary
j udgnent stage appears to have been an inadvertent and harm ess
m st ake.

4 The court also directed the parties to attenpt to resolve
the attorneys’ fees issues thensel ves.
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noti ces of appeal.
1. ANALYSI S
A Standard of Revi ew

We review the district court’s summary judgnent decision de
novo.®> Summary judgnent is only proper if there is no genuine
issue of material fact and the noving party is entitled to a
judgment as a matter of law.® To determ ne whether there are any
material factual issues, we consult the applicable substantive | aw
to define which issues are material, and then consi der the evidence
relevant to those issues in the |ight nost favorable to the non-
novi ng party.’

We reviewthe district court’s bench trial conclusions of |aw
de novo, and findings of fact for clear error. Finally, we review
puni tive damages awards for abuse of discretion only.?8
B. Parties’ Contentions

Because the district court addressed plaintiffs’ clainms at
both the summary judgnent and trial stages of the litigation, and
because the parties appeal different aspects of the judgnents

rendered, we briefly sumrarize the parties’ contentions on appeal

> Harper v. Harris County, 21 F.3d 597, 600 (5th Gr. 1994).

6 Fed. R Cv. P. 56(c); Celotex Corp. v. Catrett, 477 U.S.
317, 322-23 (1986).

" Harper, 21 F.3d at 600.
8 Sockwell v. Phelps, 20 F.3d 187, 192 (5th Gr. 1994).
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inthe interest of clarity.

Plaintiffs make four clains (1) Harris supervised an unl awf ul
detention, which was objectively unreasonable, pretermtting
qualified imunity; (2) Harris's search nethod anmounted to an
invasion of plaintiffs’ privacy; (3) the officers use of racial
epithets violated plaintiffs’ Fourth Arendnent rights; and (4) the
County is liable for the constitutional violations caused by
Harris’s conduct. |In short, plaintiffs contest essentially all of
the district court’s sunmary judgnent hol di ngs adverse to them

For their part, defendants argue that (1) within the context
of executing a hazardous search warrant, it was proper for the
of ficers under Harris’s command to conduct strip searches; but even
if plaintiffs’ rights were violated, Harris deserves qualified
immunity; (2) Harris acted reasonably in detaining plaintiffs until
the conpletion of the entire search of the Club; but evenif Harris
acted unlawfully, he is entitled to qualified inmunity; (3) the
district court properly dism ssed plaintiffs’ clains of invasion of
privacy for their failure to plead such clains; (4) the district
court properly denied plaintiffs’ clains of oral harassnent because
plaintiffs failed to plead an equal protection claim under the
Fourteenth Anmendnent; (5) the district court erred in assessing
nom nal (insisting that $100 per plaintiff is not nomnal) and
punitive damages; (6) the district court erred in finding that
def endants violated the Texas Constitution; and (7) the County is
not liable for conduct that does not ampunt to a constitutiona
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vi ol ati on.
C. Qualified Imunity Standard

To prevail in a 8§ 1983 suit, a plaintiff nust overcone an
officer’s defense of qualified inmunity. Last term in Hope V.
Pel zer, the Suprene Court rendered its nost recent articul ation of
this standard,® which we subsequently adopted.® To determ ne
whet her relief is appropriate, the court nust undertake a two-step
anal ysis. ! First, the court nust evaluate whether a “plaintiff’s
allegations, if true, establish a constitutional violation.”? W
address this inquiry in greater detail in connection with each of
the contested constitutional clains.

Second, if a constitutional violation is found to have
occurred, the court nust determ ne whether the defendant’s actions

violated “clearly established statutory or constitutional rights of

9 536 U S. 730 (2002).

10 Roe v. Texas Dep't of Protective and Requl atory Serv.,
299 F.3d 395, 408-09 (5th G r. 2002).

11 The district court outlined a three step inquiry,
exam ning (1) whether a constitutional right was violated, (2)
whet her that right was clearly established, and (3) whether the
of ficers engaged in objectively unreasonabl e conduct. The
district court, however, unnecessarily decoupled the clearly
est abl i shed/ obj ecti ve unreasonabl eness test of the Suprene Court.
That is, if aright is clearly established enough to inpart fair
warning to officers, then their conduct in violating that right
cannot be objectively reasonabl e.

12 Hope, 536 U.S. at 736 (citing Saucier v. Katz, 533 U.S.
194, 201 (2001).




which a reasonable person would have known.”?® The Hope Court
reiterated the standard for a constitutional right to be clearly
est abl i shed:
[I]ts contours “nust be sufficiently clear that a
reasonable official would understand that what he is
doing violates that right. This is not to say that an
official actionis protected by qualifiedimmunity unless
the very action in question has previously been held
unlawful ....but it is to say that in the |ight of pre-
exi sting | aw the unl awf ul ness nust be apparent.”!
I n Hope, the Court clarified that the factual situation fromwhich
the pre-existing constitutional right devel oped does not have to be
“fundanentally simlar” to the one before a court when addressing
qualified imunity.* Rather, qualified imunity can be overcone

as long as prior decisions gave reasonable warning that the
conduct then at issue violated constitutional rights.’” The Court
concluded that “officials can still be on notice that their conduct
vi ol ates established |aw even in novel factual circunstances.”?

The appropriate inquiry, therefore, is “whether the state of

13 1d. at 739 (quoting Harlow v. Fitzgerald, 457 U. S. 800,
818 (1982)).

14 1d. (quoting Anderson v. Creighton, 483 U S. 635, 640
(1987)) .

15 1d. at 740 (relying on its reasoning and holding in
United States v. Lanier, 520 U. S. 259 (1997)).

¥ 1d. (quoting Lanier, 520 U.S. at 269). According to the
Hope court, Lanier explained “that the ‘fair warning requirenment
is identical under 8 242 and the qualified imunity standard.”
Hope, 536 U.S. at 740.

7 1d. at 741.



the law [at the tinme of the violation] gave [defendants] fair
warning that their alleged treatnent of [plaintiffs] was
unconstitutional.”?8

D. Unl awful Strip Search

1. VWhether Harris's conduct violated the Fourth Amendnent

On appeal, defendants argue that, wthin the context of
executing a hazardous search warrant, it was proper for Harris to

conduct strip searches of plaintiffs. |In Ybarra v. Illinois, the

Suprene Court addressed the search of a bar patron, which occurred
during the execution of a search warrant that authorized police to
search the Aurora Tavern and a bartender naned “Greg” for heroin
and ot her contraband.!® The Court accepted that police had a valid
warrant to search the prem ses, but concluded that “it gave themno
authority whatever to invade the constitutional protections
possessed individually by the tavern’s custoners.”?° Reasoning
further, the Court stated:

“[Al] person’s nere propinquity to others independently

8 1d. The Hope Court addressed Al abama’s practice of
handcuffing inmates to a “hitching post” as a disciplinary
remedy. The Court concluded that prior precedent, an Al abama
regul ation and a DQJ warning all sufficed to give prison
officials fair warning that their hitching post practice violated
the Ei ghth Amendnent. |d. at 741-46. |In particular, the
precedent it relied on already prohibited (1) handcuffing i nmates
to fences for long periods of tinme, and (2) physical punishnent
that occurred after a prisoner had term nated his resistance to

authority. 1d. at 742-43.
19444 U. S. 85, 88 (1979).
20 1d. at 92.
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suspected of crimnal activity does not, w thout nore,
gi ve rise to probable cause to search that
person....Were the standard i s probabl e cause, a search
or seizure of a person nust be supported by probable
cause particularized with respect to that person. This
requi renment cannot be undercut or avoided by sinply
pointing to the fact that coincidentally there exists
probabl e cause to search or seize another or to search
t he prem ses where the person may happen to be.?

The Court also concluded that even the initial frisk of the
patron, Ybarra, much | ess his subsequent search, was unjustified. ??

Al t hough Terry v. Ohio created an exception to the probabl e cause

requirenent, allowing police officers to protect thenselves by
conducting a patdown of a suspect, the Ybarra court held that
“[t]he ‘“narrow scope’ of the Terry exception does not permt a
frisk for weapons on |less than reasonable belief or suspicion

directed at the person to be frisked, even though that person

happens to be on prem ses where an authorized narcotics search is
t aki ng pl ace.”?

Here, the district court concluded, relying primarily on
Ybarra, that Harris's strip search of plaintiffs violated their
Fourth Amendnent rights. On appeal, Harris and the County contend
that the violent history of the Cub created exigent circunstances,
whi ch threatened officer safety and thus justified the strip search

of the plaintiffs. In contrast to Ybarra, they argue, the exigent

21 1d. at 91 (enphasis added).

22 1d. at 92-93.

2 1d. at 94 (enphasis added).
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circunstances in this case presented a situation in which there was

nmore” than plaintiffs’ “nmere propinquity to others independently
suspected of crimnal activity.”

Al t hough the discrete facts of this case differ from Ybarra,
those differences are not sufficient to create a neaningful

distinction. Ybarra squarely held that in prem ses searches |ike

this one, police nust have either articul abl e reasonabl e suspi ci on

to frisk an i ndi vi dual or probable cause to search him The record

evidence, in particular Harris’s own testinony, reflects that, vis-
a-vis the plaintiffs, the police | acked even reasonabl e suspi ci on.
None of the plaintiffs was naned in the warrant, and Harris offered

no reasonable belief that the plaintiffs in particular were arned

or engaged in crimnal activity. Even if, based solely on the
Club’s history, it had been reasonable for Harris to suspect that
plaintiffs were arned or carryi ng drugs, searching themwoul d stil

have been unlawful: Ybarra reiterated that the Terry-style search
islimted to a frisk for weapons.? Harris's officers frisked the
plaintiffs, but found no evidence of weapons, drugs or contraband
toripen into the probable cause required for a full-blown search

Harris testified that the officers conducting the search had no

i ndi vidualized probable cause as to any of the plaintiffs.

24 As Ybarra held, “[n]Jothing in Terry can be understood to
allow. ..any search whatever for anything but weapons.” 444 U. S
at 93-94. The Court also stated that “a | aw enforcenent officer,
for his own protection and safety, nmay conduct a patdown to find
weapons that he reasonably believes or suspects are then in the
possessi on of the person he has accosted.” 1d. at 93.
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| nstead, he stated only that there was “probable cause to believe
that everyone in there may have had drugs on them” Finally, as
the district court reasonably explained, the intrusiveness of the
search outweighed the legitimate |law enforcenent interests in
protection and safety, because the officers had al ready handcuffed
and patted down the plaintiffs before forcing themto undergo strip
sear ches. %

Neither of the other two potential justifications for the
strip search —arrest or identity in a warrant —mtigate the
unl awf ul ness of the search. First, although two of the plaintiffs,
Brum ey and Brown, were arrested that evening, neither of the
arrests justified strip searches under the applicable law. Brunl ey
was arrested for disorderly conduct after he was strip searched,
thus his post hoc arrest could not have justified the search.
Brown was arrested before the search, but for attenpting to enter
the Aub (claimng he owned it) in spite of an officer’s order to
| eave the area.

We have allowed strip searches in custodial situations but,

consistently, not when the suspect has commtted only a m nor

2 The district court also found that Bell v. Wl fish, 441
U S 520 (1979) justifies strip searches on the reasonabl e
suspicion that an individual is concealing weapons or contraband.
Bell, however, dealt with pre-trial detainees who were awaiting
trial on serious federal charges. Stewart v. Lubbock County, 767
F.2d 153, 156 (5th Gr. 1985) (explaining Bell’s holding). Thus,
the intrusiveness/|aw enforcenent interests bal ance was nore
heavily in favor of |aw enforcenent than the one conducted here,
in which the police |acked both articul abl e reasonabl e suspi ci on
and probabl e cause of wong-doing to conduct any type of search.
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of fense and there exists no reasonable suspicion that he m ght
possess weapons or contraband.?® Although Brown was attenpting to
enter a Club in which drugs were found, defendants offer no
evi dence for suspecting that he possessed weapons or contraband.
| ndeed, Harris admtted that he had no probabl e cause toward Brown;
the arresting officer testified that he had no suspicion that Brown
was carrying weapons; and prior to the strip search the officers
took everything out of Brown’s pockets, revealing no weapons or
drugs, and thereby dispelling any suspicion of illegal activity.
As a result, the subsequent strip search, after reasonable
suspicion had failed to mature into probable cause, was
unreasonabl y intrusive.

Second, the affidavit that Harris filed to obtain the warrant
was insufficient to justify a strip search of plaintiffs. The
affidavit submtted for the warrant included as suspects “all other
person or persons whose nanes, identities, and descriptions are
unknown to the affiant.” The warrant itself only authorized the
police to “enter the suspected place described in [the affidavit]
and to there search for the personal property described...and to
seize sane and to arrest and bring before [the magistrate] each

suspected party naned in [the affidavit]” (enphasis added). None

of the plaintiffs was naned as a suspect in the affidavit.

Furthernore, as Ybarra confirnmed, because the Fourth Anmendnent

26 WAatt v. Richardson Police Dep’'t, 849 F.2d 195, 199 (5th
Cir. 1988) Stewart, 767 F.2d at 156-57.
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requires particularity, open-ended’ or ‘general’ warrants are
constitutionally prohibited.”?’ To construe this warrant as
aut hori zing a general search of any person found in the C ub would
sanction exactly the type of general warrant that the Constitution
f orbi ds.

In sum the strip search of the plaintiffs was unlawf ul

because Harris | acked probabl e cause toward each of them

2. VWhether the |aw was “clearly established”

The district court concluded that “no reasonabl e officer could
have believed that conducting a strip search in these
ci rcunst ances, w thout probabl e cause or reasonabl e suspici on, was
obj ectively reasonable.” The court noted that both Ybarra and Watt

v. Richardson Police Departnent?® clearly established that strip

searches conducted w thout individualized reasonabl e suspicion or
probabl e cause are unlawful. On appeal, Harris contends that
reasonabl e of ficers could have di sagreed about the legality of the
strip search because of the hazardous conditions surroundi ng the
execution of the search warrant.?®

Hope instructs that once it is clear that a constitutional
viol ation has occurred, courts nust exam ne whether the state of

the law at the tinme gave the defendants fair warning that their

21 444 U.S. at 92, n.4.
28 849 F.2d 195 (5th Gr. 1988).

29 Kauf man only argues on appeal that the strip search was
constitutional, and does not raise the qualified imunity issue.
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behavior toward the plaintiffs was unlawful. In this case, we
agree wwth the district court that Ybarra and our case lawon strip
searches provided fair warning to Harris that his conduct was
unlawful . Ybarra addressed a situation substantially simlar to
the one here, and explicitly held that officers nust have
reasonabl e suspicion to conduct a frisk or individualized probable
cause to conduct a |awful search. Even accepting that there were
aspects of this warrant’s search that nade it nore hazardous than
the one conducted in Ybarra, or nade it nore likely that multiple
persons woul d be in possession of drugs, none of these extenuating
circunstances created probable cause or reasonable suspicion
“particularized with respect to [plaintiffs].”?3 And even if
hazar dous ci rcunst ances had given rise to reasonabl e suspi ci on t hat
plaintiffs, by being present, mght have possessed weapons or
contraband, Harris shoul d have known that his officers werelimted
to a patdown of each plaintiff. Thus, to the extent this case
differs factually fromYbarra, it still fits confortably under the
general rule pronulgated by the Suprene Court in that case.
| ndeed, Harris's declaration that “we did have probable cause to
believe that everyone in [the Cub] may have had drugs on theni
denonstrates his unjustified disregard or deliberate ignorance of
the rule articulated by the Ybarra court.

In addition, our prohibition of strip searches in other

30 Ybarra, 444 U.S. at 91.
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contexts presented nore than fair warning at the tinme that the

strip searches at issue here were illegal. |In Stewart v. Lubbock

County, we enployed the test articulated in Bell v. WIlfish,

bal anci ng | aw enforcenent interests in the search agai nst the | evel
of invasion of personal rights caused by the search.3 W concl uded
that the strip search policy at issue there violated the Fourth

Amendnent because it applied to mnor offenders about whom the

police had no reasonable suspicion of possessing weapons or

contraband.?®* Simlarly, in Watt v. Richardson Police Departnent,

we recogni zed that even though strip searches of innmates were often
allowed to maintain institutional security, when an arrestee’s
offense is mnor, his crimnal history innocuous or ancient, and
his personal characteristics at odds with reasonable fears about
prison security, the strip search is illegal.?3

Unli ke both Stewart and Watt, this case concerns individuals
out side the prison context, thus individuals toward whomthe police
had even | ess i ndi vi dual i zed reasonabl e suspi ci on or probabl e cause
—— none, to be precise. Thus, if any |aw enforcenent interest
existed at all, it concerned only officer safety, not prison
security. After handcuffing and patting down the plaintiffs here,

however, even this | aw enforcement interest ceased to exist. On

31 767 F.2d at 156 (citing Bell v. Wlfish, 441 U.S. 520,
559 (1979)).

32 1d. at 156-57 (enphasis added).
33 849 F.2d at 197, 199.
17



appeal, Harris and the County repeatedly encant the hazardous
conditions of the search, yet Harris admts that he had no
i ndi vidualized probable cause that any of the plaintiffs had
weapons, drugs or contraband. Furthernore, even though Brown was
arrested before he was strip searched, he was arrested because he
interfered with the duties of a public servant, not because of any
pr obabl e cause or reasonabl e suspicion related to drugs or weapons.
To the extent the police were legitimately worried about their
safety in regard to Brown or any ot her individuals before or during
the searches, those concerns surely evanesced once the officers
handcuffed and patted down the plaintiffs. At that point, the | aw
enforcenent interests were substantially less significant than
those in either Stewart or Watt. Finally, weighed against this
interest, the invasion of personal rights caused by the strip
searches here are at least if not nore intrusive than in either
Stewart or Watt.3** |In short, Stewart and Watt al so provided fair
warning to Harris that |aw enforcenent interests in safety did not
justify the extrene i ntrusiveness of strip searches especially once
the plaintiffs were handcuffed and patted down.

In sum Ybarra, Stewart and Watt di spel any doubt that the | aw

was clearly established by the night of the raid in April, 1995,

3In both of those cases, there was no allegation that the
privacy of the suspect was conprom sed. Here, however
plaintiffs alleged that they were not afforded the requisite
privacy, and the district court found that the searches were
conducted “in an atnosphere of questionable privacy.”

18



that strip searching individuals, about whom the police had no
i ndi vidualized probable cause of weapon or drug possession, was
unlawful. This in turn precludes Harris’s entitlenent to qualified
i nuni ty.

E. Unl awf ul Detention

1. VWhether Harris's conduct violated the Fourth Amendnent

The district court rejected Brum ey’s and Jackson’s unl awf ul
detention clainms at sunmary judgnent and rejected Brown’ s claim
after the bench trial, all on qualified imunity grounds. The
court concluded that despite its reservations about the |ength of

detention, under Mchigan v. Sumers it was not objectively

unreasonable for the officers to detain all those present in the
Club, including plaintiffs, wuntil conpletion of the search.
Al t hough Brown was not on the prem ses when the search began, the
court nonetheless also concluded that his detention was not
obj ectively unreasonabl e, inasmuch as Brown had voluntarily cone
wthin the search perinmeter by insisting on entering the C ub,
despite warnings to | eave the area.

On appeal, plaintiffs claimthat the court erred in granting
summary j udgnent agai nst Brum ey and Jackson, and judgnment agai nst
Brown, on their detention clains. Plaintiffs contend that there
was no justifiable reason to detain plaintiffs after they were
strip searched and cleared of outstanding warrants. Their

conti nued, re-handcuffed detention, they argue, was not the | east

19



intrusive nethod available to the police, and thus constituted
unl awf ul detention.

In Mchigan v. Summers, the Suprene Court reiterated the

approach by which a sei zure nust be anal yzed. 3 There is a “general
rule that every arrest, and every seizure having the essential
attributes of a formal arrest, is unreasonable unless it is
supported by probabl e cause.”® This rule is tenpered, however, by
the “ultimate standard of reasonabl eness enbodied in the Fourth
Anendnent . " 38 Thus, sone seizures, even though |onger than
monmentary, “constitute such limted intrusions on the personal
security of those detained and are justified by such substanti al
| aw enforcenent interests that they nmay be nmade on less than
probabl e cause, so long as police have an articul able basis for
suspecting crimnal activity.”® Such intrusions are “not confined
to the nonentary, on-the-street detention acconpanied by a frisk

for weapons,” as was involved in Terry v. Chio.*

% Plaintiffs also assert that they were detained for three
hours after conpletion of the strip search. This assertion is
contradicted by the district court’s factual finding and record
testinony that they entire search of the Club | asted only about
t hree hours.

3 452 U. S. 692, 699-701 (1981).
3 1d. at 700.

% ]1d. at 699-700.
% 1d. at 699.
40 1d. at 700.
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For determ ning whether a seizure falls into this exception
to the general rule, the Court set out a famliar bal ancing test,
whi ch wei ghed the character of the intrusion against the character
of the justification. In Summers, the Court addressed whether
police who were about to execute a warrant to search a house acted
perm ssi bly when they detained an individual who was energi ng from
t he house and who turned out to be the owner, while they conducted
the search. The Court found the intrusion substantially |ess
i nvasi ve than an arrest because (1) the police conducted the search
pursuant to a valid warrant, which already authorized a
substantial, and arguably nore intrusive, invasion of privacy of
the detainee’s hone; (2) the officers were unlikely to prolong the
detention to gain nore information because they were primrily
seeking information fromthe search itself; and (3) the detention
was inside the detainee’s hone instead of the police station,
thereby mnimzing the public stigm associated with the event. #

I n conparison, the character of the justification is neasured
by both | aw enforcenent interests and the nature of the articul able
facts supporting the detention.* The Court identified three |aw
enforcenent interests, all of which supported the detention at

i ssue: (1) preventing the flight of the suspect; (2) mnim zing the

4 1d. at 700-01.
42 1d. at 701-02.
43 1d. at 702,
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risk of harm to the police; and (3) facilitating the orderly
conpletion of the search by having the occupant of the prem ses
present.* Furthernore, the existence of the valid search warrant,
issued by a neutral nmagistrate to search a hone for crimnal
activity, established probable cause that soneone in the honme was
commtting a crime, which in turn provided justification for
det ai ning the hone’s occupant.* The Court concl uded:

If the evidence that a citizen’ s residence is harboring
contraband is sufficient to persuade a judicial officer
that an invasion of the citizen's privacy is justified,
it isconstitutionally reasonable torequirethat citizen
to remain while officers of the law execute a valid
warrant to search his hone. Thus, for Fourth Amendnent
pur poses, we hold that a warrant to search for contraband
founded on probable cause inplicitly carries with it the
limted authority to detain the occupants of the prem ses
whil e a proper search is conducted. 4

In Heitschmdt v. City of Houston, we linmted Summers to its

facts. We concluded that Summers only holds that “police have
limted authority to detain the occupant of a house wthout
probabl e cause while the premises is searched, when the detention
is neither prolonged nor unduly intrusive, and when police are
executing a validly executed search warrant for contraband.”*

Hei t schm dt i nvolved a police search of a house in which the

occupant, Heitschmdt, had little known connection at the tine of

4 1d. at 702-03.
4 1d. at 703-04.
4 1d. at 704-05.

47 161 F.3d 834, 838 (5th Gr. 1998).
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the search to the crimnal activity for which the search warrant
was procured.*® Although the police had a warrant to search the
house, we reasoned that the intrusiveness of the detention was
substanti al because Heitschm dt was allegedly handcuffed on the
street, pushed into the trunk of a car, and then detained for over
four hours wi thout a bathroombreak.* |n conparison, we found the
justifications for detention unpersuasi ve, because there was little
evidence Heitschmdt would flee, or that such restraint was
required for police protection.® W reasoned further that a search
warrant is a weaker basis for detention when police know the
occupant’s identity and have no reasonable basis for suspecting
that that person is engaged in crimnal activity.’® Finally, in
contrast to Summers, we noted that the search warrant was for
evidence of the other house occupant’s prostitution ring, not

specifically for contraband.® On the basis of this analysis, we

48 |d. at 838. Heitschmdt was living with Anne Fucal uro,
who operated a prostitution ring. Fucaluro was arrested and
police obtained a warrant to search the house, but Heitschm dt
was not a target of the investigation, nor did police have
suspi ci on before the search that he was involved in any wong-
doing. [|d. at 835.

4 1d. at 838.

0 1d. In particular, we noted that there was no evi dence
that Heitschm dt was involved in the prostitution ring they were
i nvestigating, or that he would use a weapon. |d.

°1 1d. at 838-309.

52 |d. The Summers Court had specifically stated that it
did “not decide whether the sanme result [i.e. perm ssible
detention] would be justified if the search warrant nerely
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concluded that Heitschm dt had adequately alleged a violation of
his Fourth Amendnent rights, and that the right all eged was clearly
est abl i shed. We therefore held the officers’ conduct to be
obj ectively unreasonabl e.

In this case, Harris and the County argue that the detention
was reasonable. The County avers that the plaintiffs were all owed
to move around and use the bathroom after their individual
searches, and that the three hour detention was reasonabl e because
there were 100 people on the prem ses. Defendants al so argue that
the violent history of the Club, and Harris’s fear that those
released early would return with firearns to harm the officers,
justified the | engthy detention.

There is no question that the seizure of plaintiffs had many
of the essential attributes of an arrest. We therefore nust
determne whether the law enforcenent interests outweighed
plaintiffs’ interest against intrusion as articulated in Summers

and Heitschm dt. W begin by noting that sone factual details of

this case distinguish it fromour narrow interpretation of Sumers
(1) Plaintiffs were custoners at a public comrerci al establishnent,
not occupants of a residence; and (2) plaintiffs were subjected to

unlawful, unduly intrusive strip searches during the warrant-

aut hori zed a search for evidence.” 452 U S. at 705, n.20.

3 Heitschmi dt, 161 F.3d at 839.
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aut hori zed search of the prem ses.>

Furt hernore, when we apply the full Summers bal ancing test, we
confirm that the extended detention of plaintiffs was indeed
unlawful . The intrusiveness of the detention was nuch greater than
in Summers. Al though Harris had a valid warrant to search the
Cl ub, he went well beyond the Iimts of that warrant, conducting
highly intrusive strip searches of plaintiffs, about whom he had
nei t her 1ndividualized reasonable suspicion nor probable cause.
After failing to uncover contraband or weapons on the person of
plaintiffs, Harris nevertheless detained them and kept them
handcuffed for the remainder of the three-hour search. Because
this was a public establishnment and not a private residence,
nmoreover, plaintiffs had no reason to remain at the d ub during the
search.® The illegal strip searches of plaintiffs and all other
occupants added to the prolongation of +the detention and
denonstrated Harris’s intent to gain nore information than he was

authorized to retrieve. Last, the public stigm associated with the

4 Summers ultimately held that the authority to detain
occupants of prem ses was only perm ssible “while a proper search
is conducted.” 452 U S. at 705 (enphasis added). Although Harris
had a valid warrant to search the prem ses, we have already
concluded that the strip search of plaintiffs was both inproper
and illegal, and exceeded the scope of that warrant.

5® Because Brown’s nephew owned the C ub, he apparently had
an interest in finding out what was happening at the Cub. But
this interest did not necessarily include remaining at the Cub
while the search was conducted. He had not been at the C ub that
eveni ng, and was brought inside after the police had begun the
raid. Thus, his possible reasons for being there are not the
sanme as the house owner in Sunmers or Heitschm dt.
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detention was greater than in either Summers or Heitschmdt,

because the detention | asted three hours in a public venue, not in
the obscurity of a residence.

On the opposite side of the scale are the |aw enforcenent
interests and articul able facts supporting plaintiffs’ detention.
The proffered | aw enforcenent interests in preventing flight and
mai ntai ning safety here are questionable. Once the prem ses had
been secured and the officers had strip-searched and warrant-
checked the plaintiffs, uncovering no evidence to create probable
cause, there was no need to prevent their flight and no
identifiable fear that, if released, plaintiffs would return to
inflict harm

In addition, there are no articul able facts that provide valid
support for the extended detention of plaintiffs. Although Harris
had a warrant to search the Cub, and on that basis, had general,
non-speci fic probabl e cause that persons known or unknown m ght be
commtting crinmes in the Cub, the warrant only permtted the
search of the premses and the five individuals named in the
affidavit. Because the warrant named specific individuals and did

not explicitly allowthe nmore general search requested in Harris’'s

affidavit, thejudicially-prescribedjustificationfor the extended
detention of plaintiffs was far |ess substantial than in Sumers.
Once the police had patted down, strip searched, and conducted a
warrants check, noreover, the police surely had no articul abl e and
i ndividualized suspicion to justify further detention of the
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plaintiffs.

Neither Brumley' s arrest for disorderly conduct during the
period of the detention nor Brown’s arrest for interfering with the
duties of a public servant alters our conclusion that the extended
detention was unlawful. Bruml ey s arrest for disorderly conduct
occurred after the search and after a period, subsequent to the
search, during which Brunl ey was handcuffed and forced to |ie face-
down on the ground outside the Club. W cannot conclude that his
further detention was permssible on the basis of the arrest,
because such a conclusion would effectively allow the police to
create a potential threat to their safety through unconstitutional,
provocative conduct, and then rely on that manufactured threat to
perpetrate additional constitutional violations. Furt her nor e,
al t hough Brown had shown a willingness to ignore police orders, he
had only sought adm ttance because of his famly relationship to
the Club’ s owner. Thus, his arrest had nothing to do with the
search of the Club. He was not present at the Club when the raid
began, and the officer who arrested himtestified that he had no
probabl e cause to believe that Brown was carrying a weapon. I n
fact, his “arrest” lasted only for the duration of the search and
he was never booked or incarcerated.

Harris and the County neverthel ess persist in urging that the
detention of plaintiffs was necessary for an orderly conpl etion of
the search of the O ub, and was reasonable both because of the
nunber of persons present at the Club and because of Harris’'s fear
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that those released would return arned. W are aware of the
circunstances that the police believed they were actually facing
when they executed their search warrant. The history of violence
and drug use certainly gave Harris reason to worry about the safety
of his officers. The nature of the search and the nunber of
persons present al so made the search of the Club factual ly distinct
fromthe average search of small groups or a single person in a
| ess volatile venue. G ven the nunber of persons inside the d ub,
detention of plaintiffs for as |ong as reasonably required for the
police to search the premses and to search and arrest the
i ndi vidual s named in the warrant nmay have been perm ssibl e.® Wat
occurred, however, was a detention that |asted nuch |onger than
necessary specifically because of the pervasive and protracted
illegal strip searching that occurred. We cannot credit an
argunent that such a lengthy detention, including the tine that

el apsed both before and after plaintiffs were strip searched, was

°¢ The ultimte standard of reasonabl eness in the Fourth
Amendnent and the fact-specific character of these cases di ssuade
us fromattenpting to decide exactly what woul d have been a
perm ssi bl e period of detention had the police conducted a | awf ul
search. In other contexts, we have held that when an officer
pats down a person whom he reasonably suspects is carrying a
weapon, and finds nothing, the officer may not further detain the
i ndi vi dual, because his suspicion “has evaporated and no | onger
justifies further detention.” United States v. Shabazz, 993 F. 2d
431, 436 (5th Cr. 1993). Simlarly, it is well-established in
this Crcuit that a detention should end as soon as the
underlying justification for the stop is served, for instance by
runni ng a conputer check that conmes back negative; any further
detention becones an unreasonabl e sei zure because it is
unsupported by probable cause. United States v. Dortch, 199
F.3d 193, 199 (5th Cr. 1999).
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justifiable sinply because the police elected to strip search
scores of other C ub custoners.
In sum the exception carved out in Summers, and shaped in

Heitschm dt, is inapplicable here. Because the |aw enforcenent

interest proffered does not justify such | engthy, public intrusions
on plaintiffs, we hold the prol onged detention of plaintiffs to be
unl awf ul .

2. VWhether the |aw was “clearly established”

Al t hough we hold today that the prolonged detention of
plaintiffs was unlawful, we nonetheless agree with the district
court that qualified inmmunity shields Harris fromliability. Even
t hough Summers does not sanction Harris’ s conduct, neither did it
establish a clear rule warning defendants that such conduct was
illegal. The Court only hinted that “[a]lthough special
ci rcunst ances, or possibly a prolonged detention, mght lead to a
di fferent conclusion in an unusual case, we are persuaded that this
routine detention of residents of a house while it was being
searched for contraband pursuant to a valid warrant is not such a

case. "%’ Furthernmore, Heitschnmidt, which clarifies our views

regardi ng these types of detentions, was not decided until after
Harris's search of the O ub
In the instant case, there is no doubt that the illegal strip

search of plaintiffs corrupted the legality of their detention by

57 Summers, 452 U.S. at 705, n.21.
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extending it unnecessarily. Still, the objective unreasonabl eness
of Harris’s conduct in ordering a strip search of plaintiffs does
not automatically make his conduct in unduly detaining plaintiffs
for the duration of the search objectively unreasonable in and of
itself. \WWereas Ybarra established the clear rule that any ful
search of plaintiffs required individualized probable cause,
Summers allows a seizure w thout probable cause when the proper
bal ance is struck between |aw enforcenment and personal security
interests. Thus, Sunmers left the state of the | aw nore anbi guous
as to what constituted an unlawful detention in a prem ses search
i ke the one here. In other words, under the law as it existed in
April, 1995, Harris had fair warning that his generalized |aw
enforcenent safety interests did not justify strip searching
plaintiffs; the law was |ess clear about whether these sane
interests were sufficient to permt detention of plaintiffs until
the conpl etion of the otherw se unl awful search. W agree with the
district court’s grant of qualified inmmunity on plaintiffs’
unl awf ul detention cl ains.
F. | nvasi on of Privacy

The district court rejected plaintiffs’ invasion of privacy
clai mon sunmary judgnent because the then-current pleading before
the court, the original conplaint, did not state this claim The
magi strate judge had — in his words — “unfiled” plaintiffs

anended conpl ai nt (which included the privacy clain) for failureto
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follow procedural rules, and then rejected plaintiffs’ second
attenpt to anend the conplaint. Plaintiffs never objected to or
sought review of these rulings. On appeal, plaintiffs still do not
contest the magistrate judge's decision to reject their anended
conplaints, and instead argue that the Fourth Anmendnent claim
pleaded in the original conplaint includes the claim against
i nvasi on of privacy.

To the extent that plaintiffs’ claimof invasion of privacy
rests on the Fourth Amendnent, it fails because it is redundant to
their illegal strip search claim Even assuming that the
plaintiffs could establish that strip searches were not conducted
in the privacy normally required (now a contested i ssue of fact),
this transgression is inseparable fromthe illegal strip search
violation itself. By finding the strip searches thenselves
unlawful, there is no need to address a particular aspect of
searches that is potentially unlawmful as well.®® [|f, perhaps,
defendants were within their constitutional authority to strip
search plaintiffs to begin with, but inpermssibly conducted the
strip search in a public area, then plaintiffs my have had a
privacy-oriented Fourth Amendnent claim But those are not the

facts before us today. To the extent plaintiffs purport to make a

58 See Moore v. Cornwell, 168 F.3d 234, 236-37 (5th Gr.
1999) (holding that a strip search of a nale prisoner by a fenale
officer in the absence of energency circunstances constitutes a
claimthat “could entitle [plaintiff] to relief for a Fourth
Amendnent violation.”).
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separate invasion of privacy claim it was not included in their
original conplaint, and they do not appeal the rejection of their
attenpts to anend that conplaint. Thus, it is unnecessary for us

to address such a claim

G Use of Racial Epithets

The district court held that plaintiffs’ oral harassnment cl ai m
was insufficient because plaintiffs failed to nmake an equal
protection claimor even refer to the Fourteenth Anendnent in their
pl eadi ngs. The court also concluded that even if plaintiffs had
adequately pleaded an equal protection claim the |aw was not
clearly established that, in the instant context, racial slurs
al one are actionable under the Fourteenth Amendnent. On appeal
plaintiffs argue that the racial slurs allegedly used by the police
viol ate the Fourth Amendnent, because the Fourth Amendnent enbraces
all elenents of a search and seizure. To support their assertion
that oral racial harassnent viol ates the Fourth Anendnent, however,
plaintiffs rely on precedent prohibiting racial insults and
di scri m nation under the Fourteenth Arendnent.® Plaintiffs attenpt
to explain, wth Ilittle justification, that although the
prohi biti on agai nst oral harassnent based on race occurred in the

context of the Equal Protection clause, the sane prohibition is

% They cite Johnson v. Mborel, which describes plaintiff’'s
claimof oral racial harassnent as an equal protection claim
under the Fourteenth Anendnent. 876 F.2d 477, 478 (5th G
1989) .
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part of the Fourth Amendnent and thus applies to police conduct.

We agree with the district court that use of racial epithets
deserves our strongest condemnation. None would dispute that this
form of harassnent is highly reprehensible, even nore so if it
occurred in conjunction with the already invasive and humliating
strip searches.

Nevert hel ess, as appalling as such behavi or woul d be, here it
woul d only aggravate a seizure that we have al ready concl uded was
unlawful . Thus, whether the use of racial epithets al one anmpunts
to a separate and i ndependent constitutional violation under the
Fourth Amendnent is a question we need not reach because it is not
before us today. W have inpliedly held that racial epithets that
acconpany harassnent or a violation of established rights may

anmount to a separate equal protection violation.® |In this case,

however, for whatever reason, plaintiffs chose not to make an equal
protection claim
H. Muni ci pal Liability

At the summary judgnent stage, the district court concl uded
that Harris's strip search and detention of plaintiffs was the
official policy, practice and custom of the County because Harris

was the final policymaker in |aw enforcenent. After trial, the

60 See Wllians v. Braner, 180 F.3d 699, 706 (5th G r. 1999)
(holding that “an officer’s use of a racial epithet, wthout
harassnent or sone other conduct that deprives the victim of
established rights, does not anount to an equal protection
violation”).
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court also concluded that (1) plaintiffs suffered an injury as a
result of this policy, and (2) the policy was adopted with “call ous
and deliberate indifference to the constitutional rights of those
affected.” On appeal, plaintiffs maintain that, as Harris was the
official policymaker for the County, his role nmakes the County
liable for the strip search and detention that Harris initiated and
pursued with respect to plaintiffs.

The law is well-established that a nmunicipality such as the
County can be held liable for its policies and custons that
engender constitutional deprivation, but that it cannot be held
liable for the actions of its non-policy-making enpl oyees under a

t heory of respondeat superior.® |In Wbster v. Cty of Houston, we

concl uded that an official policy consists of, anong ot her things,
“[a] policy statenent, ordinance, regulation, or decision that is
officially adopted and pronul gated by the nmunicipality s | awmaki ng
officers or by an official to whom the | awrakers have del egated
policy-making authority.”% W have also held that sheriffs in
Texas are final policynakers in the area of |aw enforcenent. ©3
Therefore, it is clear that the County can be held liable for

Harris’'s intentional conduct, to the extent it constitutes the

61 Colle v. Brazos County, 981 F.2d 237, 244 (5th G r. 1993)
(citing Monell v. New York Gty Dept. of Soc. Serv., 436 U S. 658
(1978) and Okl ahoma Gty v. Tuttle, 471 U S. 808, 817-18 (1985)).

62 735 F.2d 838, 841 (5th Gir. 1984) (en banc).

63 Colle, 981 F.2d at 244 (citing Turner v. Upton County,
915 F.2d 133, 136 (5th Gir. 1990)).
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“moving force” behind the alleged injury.®%

Harris testified that he is the final policymaker for |aw
enforcenent matters in the County. Harris and others have
testified as well that both the strip search and | engthy detention
of the plaintiffs were conducted according to the Sheriff
Departnent’s unwitten policy for executing “hazardous” warrants.
As a result, Harris's actions as policynaker were undeni ably the
movi ng force behind, and the direct cause of, the violation of
plaintiffs’ constitutional rights, thereby establishing the
County’s municipal liability.® Finally, we note that the County
has not expressly contested its nmunicipal liability, but rather
argued only that it is not liable for actions that do not anount to
constitutional violations, a truismthat none contests.

l. Damages

64 See Bryan County v. Brown, 520 U.S. 397, 404 (1997).

65 See id. 404-05 (1997) (“the conclusion that the action
taken or directed by the municipality or its authorized
deci si onmaker itself violates federal law will also determ ne
that the nmunicipal action was the noving force behind the injury
of which the plaintiff conplains”). The district court did not
need to determ ne whether Harris’ s conduct al so anobunted to
del i berate indifference, because that el enent nust be shown only
when there is a claimthat the nunicipality’'s facially lawfu
action caused an enployee to inflict the injury, not when the
muni ci pality (through its policymaker) has directly caused the
injury, as has occurred here. Thus, it is unnecessary to exani ne
the deliberate indifference issue to establish liability in this
instance. See id. at 406-07 (reiterating that a “plaintiff
seeking to establish nmunicipal liability on the theory that a
facially lawful municipal action has |l ed an enployee to violate a
plaintiff’s rights nust denonstrate that the nunicipal action was
taken with ‘deliberate indifference’ as to its known or obvious
consequences”) (citation omtted).
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The district court rejected plaintiffs’ request for
conpensat ory damages because it found that plaintiffs had failedto
prove a specific and discernable injury to their respective
enotional states. Nevert hel ess, the court awarded plaintiffs
nom nal damages of $100 per plaintiff, and punitive danmages of
$15,000 per plaintiff against Harris in his individual capacity.
Finding that Harris’s conduct “sinply cannot be tolerated in a

civilized society,” the court concluded that punitive danages were
an appropriate puni shnent.

On appeal, Harris argues that: (1) nom nal damages shoul d have
been one dollar; (2) punitive danmages were inappropriate because
Harris | acked evil intent or reckless and cal |l ous indifference when
carrying out the strip search and detention; and (3) even if
punitive damages were perm ssible, the district court’s award was
excessi ve. Plaintiffs do not contest the rejection of their

conpensatory damages claim

1. Nom nal Danmages

The law is well-established in this Crcuit that plaintiffs
may recover nom nal danmages when their constitutional rights have
been violated but they are unable to prove actual injury.® The
district court relied on the definition of nom nal damages from

Black’s Law Di cti onary whi ch equates such damages with a “trifling

66 Loui si ana Acorn Fair Housing v. LeBlanc, 211 F.3d 298,
302 (5th Gr. 2000) (citing Ryland v. Shapiro, 708 F.2d 967, 976
(5th Cr. 1983)).
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sum ”% The court stated that it considered $100 to be nom nal
“[gliven the value of today’'s dollar.”

In Cary v. Piphus, the Suprene Court recogni zed the ability of

courts to award “a nom nal sum of noney” when a violation of one’s
rights does not result in actual injury, and awarded nom nal
danmages of one dollar.®% The Court did not indicate, however, that
in 1978 one dollar was the outer Iimt of such damages. Al though
$100 i s obviously greater than one dollar, this amount is certainly
not out of line with nom nal danages that we have awarded in the
conmercial state law context.® W agree with the district court
(and regret), noreover, that today $100 is an insignificant sum
and thus see no need to disturb that court’s conclusion. Further,
the court’s assessnent of the situation is not clearly erroneous,
much | ess an abuse of discretion.

2. Puni ti ve Damages

Just as nom nal damages are allowed w thout proof of injury,
“a punitive award may stand in the absence of actual danages where

t here has been a constitutional violation.”’ But punitive damages

67 Black’s Law Dictionary, 396 (7th ed. 1999).
68 435 U. S. 247, 266-67 (1978).

% |1n the commercial context, we have awarded $2000 in
nom nal danmages and cited as gui dance state courts that have
awar ded between $500 and $5000 i n nom nal danmages for commerci al
di sput es. See Taquino v. Tel edyne Monarch Rubber, 893 F. 2d
1488, 1491 (5th Cir. 1990).

0 LeBlanc, 211 F.3d at 303.
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may be awarded only when the defendant’s conduct “is ‘notivated by

evil intent’ or denonstrates ‘reckless or callous indifference to

a person’s constitutional rights.”’ The latter standard requires

“recklessness in its subjective form” 1i.e. a ‘subjective
consciousness’ of a risk of injury or illegality and a ‘crimnal
indifferencetocivil obligations.’””’ The district court held that
Harris denonstrated a reckless indifference; Harris insists that he
acted in good faith.

The record provides nore than enough evidence from which to
conclude that Harris acted with reckless indifference toward the
constitutional rights of plaintiffs. Al t hough Harris told the
court that he believed that he had probable cause to suspect that
everyone in the Cub had sone connection to drugs, it was well -
established at the tinme of this search that Harris needed
i ndi vi dual i zed probabl e cause to search each of the plaintiffs and
the ninety-plus other individuals at the C ub who were not nanmed in
the warrant. Not only did Harris lack particularized probable
cause when entering the Cub, none nmaterialized vis-a-vis the
plaintiffs after a patdown. Wt hout any probable cause or

articul abl e reasonabl e suspi ci on after a patdown, Harris sinply had

no legal authority to conduct a strip search. Mor eover, the

"t Sockwell v. Phelps, 20 F.3d 187, 192 (5th Cir. 1994)
(citing Smth v. Wade, 461 U. S. 30, 56 (1983)) (enphasis added).

2 Kolstad v. Am Dental Ass’'n, 527 U S. 526, 536 (1999)
(citing Smth, 461 U S at 37, n.6, 41).
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magi strate who issued the search warrant gave Harris only enough
authority to search the prem ses and the five individuals nanmed in
the warrant, not all others in the Club as requested in Harris’'s
affidavit. W conclude that ignoring the limted scope of search
aut hori zed by the warrant, and disregarding the Fourth Amendnent
rights of plaintiffs as |ong-established by the Suprenme Court and
recogni zed by this Court,” constitutes reckless indifference to
such rights. In addition, in light of the testinony detailing the
at nosphere of questionable privacy during the strip searches and
the use of racial slurs, we cannot fault the district court’s
ruling that Harris was not acting in | egal good faith. Even though
Harris is no |longer Sheriff, punitive damages not only punish him
for his conduct; they serve as instructive warnings to his
successors.

Harris neverthel ess contends that, even if punitive damages
are appropriate, the damages awarded by the district court were
excessive. To determ ne whether punitive damages are excessive,
the Supreme Court requires consideration of three factors (1) the
degree of reprehensibility of the defendant’s conduct, which
recei ves the heaviest weight; (2) the disparity between the harm
suffered (conpensatory damages) and the punitive damages award; and

(3) the possible crimnal and civil sanctions for conparable

? See United States v. Harvey, 897 F.2d 1300, 1304 (5th
Cir. 1990)(recogni zing and applying Ybarra, but distinguishing
the facts of the case fromits hol ding).

39



m sconduct . ™

As outlined above, the degree of reprehensibility of Harris’'s
conduct is high because he perpetrated extrenely invasi ve searches
on innocent individuals wthout specific probable cause or
reasonabl e suspicion, in contravention of the warrant itself and
cl ear precedent. Second, we agree with the district court that
al though the disparity between conpensatory damages and punitive
damages here is great, such disparity deserves less weight in §
1983 suits like this one. The Suprene Court has counsel ed that
this factor does not inpose a nmathematical formula for

constitutional proportionality, but instead only enbodies a
general concern of reasonabl eness.”’ Because actions seeking
vi ndi cation of constitutional rights are nore likely toresult only

i n nom nal damages, strict proportionality woul d defeat the ability

 BMNof N. Am, Inc. v. Gore, 517 U.S. 559, 575, 580, 583
(1996) .

> 1d. at 582-83 (citation and internal quotation marked
omtted). The Suprene Court’s recent revisit of the Gore factors
in State Farm Mutual Autonobile |nsurance Conpany v. Canpbel

does not alter our conclusion here. _ US _ , 123 S.C. 1513
(2003). Canpbell reviewed jury-awarded conpensatory danages of
$1 mllion and punitive damages of $145 million; and although the

Court stated that extrene ratios should be presunptively invalid,
it focused primarily on the constitutionality of punitive damages
Vi s-a-vis conpensatory damages awarded by juries. See id. at
1521, 1524. As the instant case concerns (1) the ratio between
punitive and nom nal damages, (2) awarded by a judge rather than
ajury, (3) in nmuch smaller dollar anmounts of punitive damage
awar ds —$100 nomi nal danmages and $15, 000 punitive danmages per
plaintiff —Canpbell’s discussion of the proper ratio between
punitive and conpensatory danmages i s inapposite to our

consi deration today.
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to award punitive damages at all.’® Based on our review of the case
| aw and our deference to the district court’s discretion on this
matter, we conclude that $15,000 per plaintiff is not unreasonabl e
in light of the violations that took place.”
J. Decl aratory Reli ef

Finally, Harris and the County contend that they did not
violate Article |, section 9 of the Texas Constitution, which
mrrors the |anguage of the Fourth Anendnent. Both parties
acknowl edge that this constitutional provision is interpreted as

congruent with Fourth Anmendnent jurisprudence. |ndeed, the Texas

® The third factor, what conparable crimnal and civil
sanctions would have been for Harris, is not easily applicable to
this type of constitutional violation, because there is no
readily identifiable law inposing civil or crimnal penalties on
| aw enforcenent officers for such violations.

" Qur research has revealed relatively few other cases
addressi ng the anount of punitive damages awarded in the context
of civil rights actions. The Second Crcuit concluded that
$10,000 in punitive danmages when only nom nal damages were
awar ded “approaches the limts of what we woul d deem consi st ent
W th constitutional constraints.” Provost v. Gty of Newburgh
262 F.3d 146, 164 (2nd Cr. 2001). 1In a case concerning the
illegal strip search of a prisoner, the Seventh Crcuit reduced a
jury-deci ded punitive damages award of $15,000 to $6, 000.
McKinley v. Trattles, 732 F.2d 1320, 1327-28 (7th Cr. 1984).

For the illegal strip search of high school students, the New
Mexi co Suprenme Court approved punitive damages awards of $62, 500
to one plaintiff and $37,500 to the other plaintiff, but also
awar ded conpensat ory damages of $50,000 to each. Kennedy v.
Dexter Consol. Sch., 10 P.3d 115, 118, 125-126 (N.M 2000).

Al t hough $15,000 may be slightly higher in this case than in
cases decided by other circuits, two factors convince us that the
anount i s nonethel ess reasonable: (1) the discretion given to the
trial court to make these decisions, and (2) the necessarily
unscientific balancing of the factors laid out in Gore which
supports our deferential posture to the district court on this
matter.
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Court of Appeals has held that “our article |, section 9 provides
at least as nuch protection as the Fourth Amendnent of the United
States Constitution.”’ Thus, based on our earlier conclusions that
Harris and the County violated the Fourth Anmendnent, we also
conclude that the declaratory relief granted to plaintiffs is

appropri ate.

I11. CONCLUSI ON
For the foregoing reasons, the judgnents of the district court

are, in all respects,

AFFI RVED.

s State v. Wagner, 821 S.W2d 288, 291 (Tex. Crim App.
1991).
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