IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10373

MO SES MONDRAGON CATALAN,
Peti ti oner- Appel | ee,

ver sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ant .

Appeal fromthe United States District Court
for the Northern District of Texas

) Decenber 18, 2002
Before JOLLY, DUHE and WENER, G rcuit Judges.

E. GRADY JOLLY, G rcuit Judge:

Jani e Cockrell (“Cockrell”) appeals the district court’s grant
of habeas relief to Mises Catalan (“Catalan”). Cockrell argues
that the district court erred in adopting the magistrate judge’'s
finding that Catalan’s trial counsel and initial appellate counsel
rendered ineffective assistance and in granting habeas relief
previously denied by the Texas courts. W affirmthe judgnent of
the district court.

| .
Catal an and his brother Felipe were charged wth aggravated

assault stemmng froman altercation with nenbers of the Navarro



famly, during which Felipe shot Robert Navarro. Catal an and
Felipe were jointly represented by Joe Montemayor (“Mntemayor”)
until the day of trial, at which tinme the district court judge
becane concerned that Mntemayor’s representation of both Catal an
and Felipe presented a conflict of interest. Because of this
concern, the judge appointed Thonmas Gett (“Gett”) to represent
Catalan. Gett did not request the ten-day preparation period for
appoi nted counsel that is provided under Article 1.051(e) of the
Texas Code of Crimnal Procedure.? Instead he consulted with

Catal an and Montemayor for |ess than an hour before proceeding to

trial. He conducted no investigation and was apparently unaware of
facts and evi dence hel pful to Catalan’s defense. |n conducting the
trial, Gett relied on the decisions of Mntenmayor. Because of

this reliance and his ignorance of the facts of the case, Gett did
not i npeach the victi mon cross exam nation with prior inconsistent
testinony that Catalan was a nere bystander to the assault.
Catal an was subsequently convicted of aggravated assault. On
direct appeal, Catalan’ s appellate counsel did not raise the issue
of Gett’'s failure to request the ten-day preparation tine.
Catalan did raise the issue in his state habeas petition. The
state court deni ed habeas relief wthout issuing a witten opinion.

Catal an raised the issue in his federal habeas petition, which was

1 “An appoi nted counsel is entitled to 10 days to prepare for
a proceedi ng but may wai ve the preparationtinme with the consent of
the defendant in witing or on the record in open court.”
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referred to a magi strate judge. After conducting an evidentiary
hearing, the nmagistrate entered his findings which the district
court adopt ed.

1.

We review findings of fact for clear error and issues of |aw

de novo using the sane standards as the district court. Barrientes

v. Johnson, 221 F.3d 741, 750 (5'" Cir. 2000). The Antiterrorism

and Effective Death Penalty Act (“AEDPA’) provides that a federal
court may only grant habeas relief if the state court decision
under review “was contrary to or involved an unreasonable
application of clearly established federal |aw” 28 U S.C 8§
2254(d) (1). The clearly established federal |aw that sets the

standard for ineffective assistance clains is Strickland v.

Washi ngt on, 466 U. S. 668 (1984).
L1l

To establish ineffective assistance under Strickland, a

petitioner must show that his |awer’s performnce was deficient
and that the deficient performance prejudiced his defense.
Applying this standard, the district court found that Gett
provi ded i neffective assistance by failing to request the ten-day
extension, failing to procure his client’s consent to the wai ver of
the ten-day period, and relying solely on infornmation provided to
hi m by Mont enayor.

For essentially the sane reasons gi ven by the nmagi strate judge
and adopted by the district court, we agree that Gett’s
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performance was clearly deficient and prejudicial to Catal an.?

However, the ultimate question is whether the district court
can grant relief in this case that was denied by the Texas courts.
AEDPA provides that a federal court may only grant habeas relief if
the state court decision denying relief *“was contrary to or
i nvol ved an unreasonabl e application of clearly established federal
law. ” 28 U.S.C. § 2254(d)(1).

The Texas court did not refer to Strickland at all in denying

habeas relief. This could be an indication that the court either
acted contrary to or msapplied clearly established federal |aw.
However, we have hel d that under the deferential standard of AEDPA,
we review only the state court’s decision, not its reasoning or
witten opinion, to determne whether it is contrary to or a
m sapplication of <clearly established federal |aw. Neal V.
Puckett, 286 F.3d 230, 246 (5'" Cir. 2002)(en banc). “We have no
authority to grant habeas corpus relief sinply because we concl ude,
in our independent judgnent, that a state suprene court’s

application of Strickland is erroneous or incorrect.” |d. at 236.

I f the Texas court identified Strickland as the applicabl e federal

law in this case, we nust determ ne whether the decision resulting
from the state court’s application of federal |aw was an

unreasonabl e m sapplication of the law 1d.

! Because we find ineffective assistance with respect to
Gett, we do not reach the 1issue of appellate counsel’s
per f or mance.



Assum ng that the Texas court applied Strickland in denying

relief inthis case, we find that its application of Strickland was

objectively unreasonable.! Gett failed to request the ten days
provi ded by statute to prepare for trial; therefore, he was unaware
of and unable to introduce evidence in favor of Catalan. Most
inportantly he relied entirely on the decisions of Montemayor, an
attorney with a clear conflict of interest who had been renoved
fromrepresenting Catalan. W agree with the district court that
“considering the conflicting evidence adduced at trial and the
conplainant’s prior inconsistent statenent that the jury never
heard, there can be no doubt the petitioner was prejudiced by the
deficient performance of his trial attorney.” Gett’s failure to
prepare for trial, his reliance on conflicted counsel, and his
resulting failure to introduce evidence favorable to his client
presents such a clear case of deficient perfornmance and prejudice

under Strickland that the Texas court’s denial of relief in this

case was an objectively unreasonable application of clearly
established federal |aw

For the foregoing reasons, the judgnent of the district court
granting habeas relief in this case is

AFFI RVED.

!Because there is no witten opinion, we cannot be sure that
the Texas court was applying Strickland. However, the briefs of
the parties to the state court centered around the Strickland
anal ysis. W assune that the Texas court was aware of and applied
Stri ckl and.




