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SILER, Circuit Judge.

Tel | epsen Pi pel i ne Servi ces Conpany (“Tel |l epsen” or “the
Conpany”) petitions for review froma final decision and order of
the National Labor Relations Board (“NLRB” or “the Board”)
determning that it commtted violations of sections 8(a)(1l) and
8(a)(3) of the National Labor Relations Act (NLRA) during a

canpaign by the Pipeline Local Union No. 798 (“the Union”) to

“Circuit Judge of the United States Court of Appeals for the
Sixth Grcuit, sitting by designation.



organi ze workers. The Board cross-petitions for enforcenent of its
order. The Board affirmed the decision of the adm nistrative | aw
judge (“ALJ”), finding that Tell epsen viol ated section (8)(a)(1) of
the Act by coercively interrogating enpl oyees about their Union
synpat hi es, inform ng an enpl oyee t hat he was di scharged because of
his Union activity, and telling enpl oyees that their jobs would be
in jeopardy if the Union won the upcom ng el ection. The Board al so
determ ned that Tell epsen violated section 8(a)(3) of the Act, 29
U S C 88 158(a)(3), by termnating two of its welders for engagi ng
in protected activities. W affirm the Board's conclusions in
part, and reverse in part.
| . Background

Tel | epsen, a non-uni on conpany headquartered i n Houst on,
Texas, specializes inconstruction, operation, and nmai nt enance work
for the pipeline industry throughout the United States. [In 1997,
it secured a contract with TXU Electric & Gas (“Texas Uilities” or
“TXU'), fornerly Lone Star Pipeline, to perform work for TXU s
natural gas pipeline. A provision in the agreenent grants TXU the
right to unilaterally cancel the contract w thout cause.

In order to service the TXU contract, Tell epsen opened an
of fice in Joshua, Texas and hired el even wel ders, including Jinme
Vickery and Scott Stacy, two enployees who were allegedly
di scharged for engaging in protected activities. Stacy was known

to be a nenber of the Union when hired. Vickery has never been a



menber of the Union. At an introductory neeting, the welders were
told they would be given contract work on an as-needed basis and
t hat the Conpany expected themto performnon-wel di ng manual tasks
(e.g., “throwing skids” and carpentry work) when the job so
required.

In 1999, the Union began a canpaign to organize the
wel ders of Tellepsen. In May 1999, Union representatives nmet with
Tel | epsen Vice-President Brian Reese and General Manager Rick
Morris to discuss the Union’s intent to organize the Conpany’s
operators and wel ders. Morris testified that Union officials al so
told himthat Tell epsen woul d soon bei ng having “trouble” on sone
of its jobs. Shortly thereafter, in June 1999, the Union staged a
slowdow at an Anerican National Power job (“ANP job”) in
M dl ot hi an, Texas. The Union filed a representation petition on
June 7 and the election was held on August 10. The Union | ost the
election, with 17 votes cast in favor of the Conpany and 12 for the
Uni on. The Union thereafter filed tinely objections, asserting
that Tel |l epsen engaged in an unfair |abor practice by interfering
with their enployees’ right to organize.

The NLRB, adopting nost of the conclusions by the ALJ,
found that Tellepsen engaged in various acts in violation of
section 8(a)(1l) of the Act, including coercive interrogation and
threatening job loss. Specifically, the ALJ cited three separate
incidents in violation of section 8(a)(1). First, Tracy LaBuff, a

supervisor at Tellepsen’s Berea and Morehead, Kentucky sites,
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coercively interrogated workers as to how they and their friends
pl anned to vote in the upcom ng election and threatened workers’
j ob security should the Union win. Second, the Conpany’s president,
Howard Tel |l epsen, told enployees at a Conpany safety neeting in
Texas that “the nain reason we had the [ TXU contract is because we
weren’t union, and that if we did go union, we wouldn't have a
j ob.” This finding was buttressed by statenents from Kentucky
workers who testified that LaBuff indicated that President
Tel | epsen woul d shut down t he busi ness before he would “go union.”
Finally, the ALJ determ ned that Supervisor Robert Redman vi ol at ed
section 8(a)(l) by telling Stacy that “Texas Uilities could
termnate the Conpany’s contract if the Union won the el ection, and
that all the enpl oyees would | ose their jobs.”

In addition to the section 8(a)(1l) violations, the Board
determ ned that Tell epsen violated section 8(a)(3) by unlawfully
di scharging two enployees, Vickery and Stacy, for engaging in
protected activities during the Union’s canpaign to organize. 1In
doi ng so, the Board adopted the ALJ's finding that Vickery was laid
off on July 29, 1999 because he publically questioned President
Tel | epsen about Conpany policy during the safety neeting and
because Vickery stated that he was reconsidering his vote in the
upcom ng election. The Board also determ ned that Stacy did not
engage in a work sl owdown as all eged and did not resign in order to

preserve his friendship with his supervisors. Instead, the Board



found that Stacy was unlawfully termnated for his pro-union
activities.

The Board ordered Tellepsen to cease and desist from
engaging in future unfair |abor practices, including interfering
Wi th, restraining, or coercing enployees in the exercise of their
ri ghts under section 7 of the Act, 29 U S.C. 8 157. A new el ection
was al so ordered. Additionally, the Board ordered the Conpany to
reinstate Vickery and Stacy without prejudice to their seniority
rights and awarded back pay and conpensation for any additiona
| oss of benefits.

1. Standard of Review

This court reviews questions of |aw de novo, but defers
to the | egal conclusions of the Board if reasonably grounded in the
| aw and not inconsistent wwth the Act. Valnont Indus. v. NLRB, 244
F.3d 454, 464 (5th Cr. 2001). Wth respect to m xed questions of
|aw and fact, this court nmust sustain the Board' s application of
its legal interpretations to the facts of the particul ar case when
supported by substantial evidence based upon the record consi dered
as a whole. See Beth Israel Hosp. v. NLRB, 437 U S. 483, 501, 98
S. Q. 2463, 2473-74 (1978). Simlarly, the Board s factual
determ nati ons nust be upheld if supported by substantial evidence.
See Universal Canera Corp. v. NLRB, 340 U. S. 474, 487-88, 71 S. Ct.

456, 464-65 (1951).



Under the substantial evidence standard, “the ALJ' s
deci sion nust be upheld if a reasonable person could have found
what the ALJ found, even if the appellate court m ght have reached
a different conclusion.” Valnont Indus., 244 F.2d at 463. In
reviewi ng the record, this court is obligated to consider evidence
that detracts fromthe Board’ s findings. Asarco, Inc. v. NLRB, 86
F.3d 1401, 1406 (5th Gr. 1996). Wen credibility issues arise,
this court is “bound by the credibility choices of the ALJ, unless
(1) the credibility choice is unreasonable, (2) the choice
contradi cts other findings, (3) the choice is based upon i nadequat e
reasons or no reason, or (4) the ALJ failed to justify his or her
choice.” NLRB v. Mdtorola, Inc., 991 F.2d 278, 282 (5th Cr.
1999) .

I11. Unfair Labor Practices

Section 8(a)(1l) of the NLRA, 29 US C § 158(a)(1l),
prohi bits enpl oyers frominterfering with, restrai ning, or coercing
enpl oyees in the exercise of their right to self-organi zation under
section 7 of the Act, 29 U S.C § 157. The test as to whether an
enpl oyer has violated section 8(a)(l) is whether the enployer’s
guestions or statenents tend to be coercive under the totality of
the circunstances, not whether the enpl oyees were in fact coerced.
TRWUnited Geenfield Div. v. NLRB, 637 F.2d 410, 415-16 (5th Gr.
1981) (citing Sturgis Newport Bus. Forms, Inc. v. NLRB, 563 F.2d

1252, 1256 (5th Gr. 1977)). We separately review the Board’s



findings that the Conpany engaged in coercive interrogation and
threatened workers with job loss in the event the Union won the
el ecti on.
A.  Coercive Interrogation

Section 8(a)(1l) prohibits an enployer from questioning
enpl oyees about their union involvenent or howthey plan to vote in
a representation election if, under the totality of the
circunstances, the interrogation tends to coerce enployees in the
exercise of their right to organize under section 7 of the Act.
See Poly-Anerica, Inc. v. NLRB, 260 F.3d 465, 484 (5th Cr. 2001).
The Board determned that LaBuff, a supervisor at Tellepsen s
Kentucky job sites, violated the Act by asking welder Jimy Wrd
how he planned to vote in the upcom ng el ection and by telling him
that if he joined the Union he could no | onger work on the job. In
addition, the Board upheld the ALJ's finding that LaBuff stated “he
was not going to hire union enployees” in the presence of Wrd and
two other enployees, Keve Bl acksher and Frank Howard. Tellepsen
di sputes the findings in two respects: first, whether the ALJ nade
reasonable credibility findings and second, whether substantia
evi dence supports a finding that LaBuff’s remarks tended to coerce
enpl oyees.

In findingthat LaBuff unlawful |y i nterrogat ed enpl oyees,
the ALJ credited the testinony of Wrd and Bl acksher over that of

LaBuff. The ALJ indicated that Word and Bl acksher i npressed hi mas



credible wtnesses, particularly because they had worked for
Tel l epsen fromtinme to tine, and, therefore, had no incentive to
j eopardi ze their enploynent by testifying falsely against the
Conpany’s interests. The fact that Wrd and Bl acksher ceased
wor king on the Kentucky project in August does not detract from
this inference since both welders continue to be enployees who
remain eligible for future contract work. Neverthel ess, Tellepsen
urges us to set aside the ALJ's credibility finding on the basis
that Bl acksher was not a credible wtness because, prior to the
el ection, the Union waived part of a fine and dropped charges
against himfor crossing a picket line. The ALJ considered this
fact and found no evidence that the Union dism ssed the charge in
return for Blacksher’s assistance in organizing Tellepsen's
wel ders. On review, Tellepsen has failed to present evidence
sufficient to call into question the ALJ s finding. Mor eover,
al t hough wel der Vernon Freeman’ s testinony, in which he deni ed that
LaBuff ever asked him how he planned to vote, conflicts wth
Bl acksher’s testinony, “this court is not at liberty to displace
the ALJ's choice if it is between two fairly conflicting views even
though it would justifiably have nade a different choice had the
matter been before the court de novo.” Universal Canera Corp., 340
US at 488, 71 S. . at 465. The ALJ specifically found LaBuff
to be a less reliable witness, and, contrary to the Conpany’s

contention, LaBuff’s history of hiring union welders does not



negate the ALJ’s finding nor is it inconsistent with his telling
Wrd, Blacksher, and Howard that he would not hire union welders
during the Union’s organi zing canpaign. Therefore, we accept the
ALJ’ s credibility findings and eval uat e whet her LaBuff’ s statenents
were coercive as a matter of [|aw

This court has developed a |list of factors, comonly
referred to as the Bourne test, to determne whether an
interrogation tends to be coercive or threatening in light of the
total circunstances. Poly-Anerica Inc., 260 F.3d at 484; see al so
NLRB v. MCull ough Envtl. Serv. Inc., 5 F.3d 923, 928 (5th Grr.
1993); Fiber dass Sys, Inc. v. NLRB, 807 F.2d 461, 463 (5th G
1987) . The factors include: “(1) the history of the enployer’s
attitude toward its enployees; (2) the nature of information
sought; (3) the rank of the questioner in the enployer’s hierarchy;
(4) the place and manner of the conversation; (5) the truthful ness
of the enployee’s reply; (6) whether the enployer had a valid
purpose in obtaining the information sought about the union; (7)
whet her a valid purpose, if existent, was comrunicated to the
enpl oyee; and (8) whether the enpl oyer assured the enployee that
no reprisals should be forthcom ng should he or she support the
union.” MCullough Envtl. Serv. Inc., 5 F.3d at 928. No single
factor is determnative and “coercive interrogation may still be
found to have occurred even if all the above enunerated factors

operate in the enployer’s favor.” Id.



Applying the Bourne test set forth above, we find
substantial evidence to support the Board s finding that LaBuff’s
gquestioning was coercive and in violation of section 8(a)(1)
Al t hough the Conpany nmai ntai ned good relations with its enpl oyees
prior to the Union canpaign, other factors support the Boards’
findi ng of coerciveness. LaBuff periodically questioned Bl acksher,
Wrd, and Howard as to how they planned to vote in the upcom ng
el ection. See Poly-Anerica, Inc., 260 F.3d at 486 (finding
credited testinony establishing nultipleinterrogations of the sane
individuals to support the existence of a coercive atnosphere).
Even though LaBuff was a |lowlevel supervisor who had always
treated his enpl oyees well, he did not communi cate a valid purpose
for asking how they planned to vote. |In fact, his questioning was
coupled with threats of reprisal. See Brookwood Furniture v. NLRB
701 F.2d 452, 462-63 (5th Gr. 1983) (finding an interrogation
coercive where it was conbined with the threat of reprisal).
Bl acksher testified that LaBuff told themhe woul d not work themi f
they voted union and Wrd testified that LaBuff told workers that
Presi dent Tell epsen would cl ose down operations in the event of
uni oni zation. The fact that LaBuff kept both enpl oyees on the job,
whi ch may have suggested that reprisals would not in fact occur,
does not negate the fact that threats were nade. Furthernore, that
t he wel ders either avoi ded answering LaBuff’s questions or told him

that it was “none of his business” | ends additional support for the
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Board’'s finding that, under the circunstances, the questioning was
in fact coercive. See MCullough Envtl. Serv. Inc., F.3d at 929
(“I'f interrogation is coercive in nature, it nmakes no difference
that enpl oyees are not actually coerced.”); Sturgis Newport Bus.
Fornms, Inc., 563 F.2d at 1256 (finding that an enpl oyee’ s evasive
answers to questions raises the inference that they feared
reprisal). Accordingly, we will not disturb the Board s findi ng of
unl awf ul interrogation.

B. Threats of Job Loss and Wirk Site C osure

Section 8(a)(l) of the Act nakes it an unfair |abor
practice for an enployer to threaten job loss or the closure of a
work site in the event of unionization. See NLRB v. G ssel Packing
Co., 395 U. S. 575, 617-19, 89 S. C. 1918, 1942 (1969); MCull ough
Envtl. Serv. Inc., 5 F.3d at 932. Under section 8(c), however, an
enployer is free to communicate to his enployees a statenent of
opi ni on about the union as well as to predict the precise effect
t hat unioni zati on may have on the conpany so long as it does not
contain a “threat of reprisal or force or prom se of benefit.” 29
US C 8 158(c). See also G ssel Packing Co., 395 U S. at 617-19,
89 S. . at 1942. A statenent or predictionrises to the | evel of
a threat if, wunder the totality of the circunstances, “the
enpl oyees could reasonably <conclude that the enployer is
threatening economc reprisals if they support the Union.” TRW

United Geenfield Div., 637 F.2d at 418. A court making an
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assessnent regarding a statenent nust take into account “the
econom ¢ dependence of the enployees on their enployers, and the
necessary tendency of the forner, because of that relationship, to
pick up intended inplications of the latter that m ght be nore
readily dism ssed by a nore disinterested ear.” G ssel Packing Co.,
395 U.S. 617, 89 S. C. at 1942.

The Board determ ned that the Conpany violated section
8(a)(1) when President Tellepsen told enployees during a July 14
Conpany safety neeting “that the main reason that we [Tell epsen]
had the TXU contract is because we weren’t union, and if we go
uni on, we woul dn’t have a job” and when LaBuff |ater told Kentucky
enpl oyees that President Tell epsen said “he woul d shut the doors on
the business before he would ‘go Union.’” Anot her viol ation
occurred during a conversation between Rednman and Stacy. During
this conversation, Redman said that “Texas Uilities could
termnate Tell epsen’s contract in about 30 days if the Union won
the vote,” and further added, “all Tellepsen enployees could
possibly lose their jobs if the Union won the vote.”

Tel | epsen challenges the Board' s determ nations by
arguing that the ALJ erroneously credited the testinony of
enpl oyees over testinony given on behalf of the Conpany wth
respect to what was sai d during the Conpany safety neeting. In the
alternative, the Conpany argues that, evenif the ALJ's credibility

determ nations were sound, neither President Tellepsen's nor
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Redman’s statenents rise to the |evel of section 8(a)(1)
violations as a matter of |aw
Wth respect to the ALJ's credibility determ nations

Tel | epsen argues that the ALJ erroneously credited the testinony of
Vickery, an alleged victim of retaliatory discrimnation who
i ndi cated President Tellepsen threatened job I oss in the event of
uni oni zation, when President Tellepsen and Morris testified
otherwise.! In particular, the Conpany points out that the general
counsel of the NRLB failed to produce additional w tnesses out of
the many other wel ders who attended the neeting. Normally, under
NLRB precedent, the failure to call an available witness likely to
have know edge about a particular matter gives rise to an inference
that such testinony would be adverse to the party’s position and
consistent with the opposing party. See NLRB v. E-Systens |Inc.
103 F. 3d 435, 439 (5th Cr. 1997). |In this case, however, the ALJ
did not base his credibility findings solely upon the testinony of
these individuals. Here, in addition to finding Vickery to be a
credi ble witness, the ALJ found his testinony to be corroborated by
the fact that Wrd and Bl acksher were told by LaBuff that President
Tel | epsen had stated that he would cl ose up before “going Union.”

Furthernmore, the ALJ found President Tellepsen's admtted

President Tellepsen and Mrris both denied that Tell epsen
t hreat ened workers with adverse consequences should the Union win
the election. President Tellepsen testified that he only expressed
his opinion that Union practices were inconsistent with the
Conpany’ s busi ness phil osophy of requiring workers to be nulti-
skil |l ed.
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comentary about how the Conpany’s culture conflicts wth union
val ues to be inconsistent with his general denial. Because the ALJ
isinaunique positionto evaluate the credibility and deneanor of
the witnesses, this court defers to plausible inferences he drew
from the evidence, even where this court mght reach a contrary
result if it were to decide the case de novo. Cooper Tire & Rubber
Co. v. NLRB, 957 F.2d 1245, 1255 (5th Cr. 1992).

Havi ng accepted the ALJ's credibility findings, we nust
next decide whether the statenents by President Tellepsen and
Redman rise to the | evel of an objectionable threat or whether they
are privileged as a perm ssible prediction under section 8(c) of
the Act. The Suprene Court has stated that if an enpl oyer chooses
to nmake a prediction as to the economc consequences of
uni oni zation, “the prediction nust be carefully phrased on the
basis of objective fact to convey an enployer’s belief as to the
denonstrably probabl e consequences beyond his control or convey a
managenent decision already arrived at to close the plant in case
of unionization.” G ssel Packing Co., 395 U S. at 618, 89 S. C. at
1942 (citing Textile Workers v. Darlington Mg. Co., 380 U S. 263,
274 n. 20, 85 S. . 994 (1965)). “If there is any inplication that
an enpl oyer may or may not take action solely on his owninitiative
for reasons unrelated to econom c necessities and known only to
him the statenent is no |onger a reasonable prediction based on

avail abl e facts but a threat of retaliation based on
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m srepresentation or coercion. . . .7 |d. Thus, an enployer’s
conveyance of his prediction or belief, however sincere, that | oss
of jobs may result from unionization, is not a statenent of fact
unless it is capabl e of proof based on objective fact. 1d. at 160.
(“[Clonveyance of an enployer’s belief, even though sincere, that
uni oni zation will or may result in the closing of a plant is not a
statenent of fact unless, which is nost inprobable, eventuality of
closing is capable of proof”); Kinney Drugs v. NLRB, 74 F.3d 1419,
1429 (2d Gr. 1996) (finding a prediction that a warehouse m ght be
closed if enployees forned a union to be perm ssible because the
speaker included evidence that hiring an outside shipping and
st orage conpany woul d be 2% | ess expensive).

“[I']t is often difficult in practice to distinguish
between |awful advocacy and threats of retaliation” when an
enpl oyer attenpts to state an opinion or prediction regarding the
consequences of unionization. | TT Autonotive Inc. v. NLRB, 188
F.3d 375, 385 (6th Cr. 1999) (quoting NLRB v. Village I X Inc.,
723 F.3d 1360, 1367 (7th Cr. 1983)). Relying on CPP Pinkerton,
309 NLRB 723 (1992), the Conpany argues that the all eged statenents
made by President Tellepsen and Redman were sinply objective
predi ctions of possible consequences of wunionization. In CPP
Pinkerton, the Board determned that a letter which “nerely
cautioned that the [e] npl oyer’s contracts on any of its jobs could

be jeopardized if it did not remain conpetitive” was not in
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vi ol ation of the Act because the | etter spoke of a possibility, not
a probability. | d. In ruling, the Board did not reach the
gquestion of whether the prediction was grounded in objective fact.
Contrary to the Conpany’s assertions, the permssibility of their
predictions necessarily turns on whether they were based on
obj ective fact and adequat el y conveyed probabl e consequences beyond
t he Conpany’s control.

Al t hough the Board concluded that President Tellepsen
failed to provide an objective basis for his prediction, we note
evidence to the contrary. President Tellepsen did not personally
threaten to cl ose the Conpany’ s Joshua operations during his speech
at the safety neeting. Rather, he conveyed his belief that, if the
Union prevailed, the Conpany would lose the TXU contract.
According to President Tellepsen, his prediction was based on the
fact that the contract contained a clause that permtted TXU to
cancel the contract w thout cause. Furthernore, the statenment was
made i n the course of a speech di scussing the Conpany’s cul ture and
the needtomaintain flexible, nulti-craft workers with conpetitive
wage rates in order to remain economcally conpetitive. Even
Vi ckery, whose testinony was credited by the ALJ, did not deny that
Presi dent Tell epsen nade this comment in the context of discussing
Conpany culture and the need for a nulti-skilled and fl exi ble work

force.
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We need not deci de, however, whether President Tell epsen
conveyed sufficient objective facts for his workforce to concl ude
that his prediction was based on circunstances outside the
Conpany’s control. Afinding that President Tell epsen’ s speech was
coercive would be cunulative in light of our belief that Redman’s
statenents violate section 8(a)(1).

Redman’ s statenents that “Texas Utilities could term nate
Tel | epsen’s contract in about 30 days if the Union won the vote”
and “all Tell epsen enpl oyees coul d possibly lose their jobs if the
Union won the vote” constitute inplied threats of reprisal for
union activities in violation of section 8(a)(l). The fact that
these statenents were made during a private conversation between
Redman and Stacy, who were cl ose personal friends outside of work,
is not determ native of whether the statenents were perceived as
coercive. Conpare NLRB v. M&M Mari ne Ways, Inc., 411 F. 2d 1070 (5th
Cr. 1969) (finding action of supervisor in casual conversation
does not necessarily violate the Act), and Federal - Mogul Corp. v.
NLRB, 566 F.2d 1245, 1257 (5th Gir. 1978) (finding isol ated
statenents nmade by | ow echelon forenen and supervisors who were
friends of the enpl oyees non-coercive where statenents were nade in
friendly conversations), with NLRBv. Big Three I ndus. Gas & Equi p.
Co., 579 F.2d 304, 310-11 (5th Cr. 1978) (noting that “[f]riends
can unlawfully threaten their friends” and “[WA] rni ngs of Conpany

retaliation cast as friendly advice froma fam |iar associ ate m ght
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be nore credible, hence, nore offensive to 8§ 8(a)(1l)”), and
Hedstrom Co. v. NLRB, 588 F.2d 1137, 143-44 (3d Cir. 1977) (hol ding
statenents nmade by | ow | evel supervisor to be coercive). “[S]ocial
relationships in thensel ves are not a sufficient basistolift acts
of illegal interference from the scope of the Conpany’s
responsibility.” Big Three Indus. Gas & Equip. Co., 579 F.2d at
311. The coercive tendencies of an enployer’s conduct mnust be
assessed within the totality of the circunstances surrounding the
occurrence at issue. TRWUnited Geenfield Div., 637 F.2d at 415-
16.

Redman conveyed his belief that jobs would be lost if the
Uni on prevailed in the sane conversation that he admtted to Stacy
that his pro-union activity was the primary reason that he was laid
off. Wiile the conversation was friendly by all accounts, the fact
that Redman inplied that Stacy’'s layoff was ordered by upper
managenent bol sters t he appearance that anti-union remarks were the
product of w de-scale conpany resistance originating at higher
echel ons. As such, Stacy was nore inclined to believe inits truth
despite the fact that Rednman was a | ow | evel supervisor. See Big
Three I ndus. Gas & Equi p. Co., 579 F.2d at 311 (finding that status
of a lowlevel supervisor does not in itself negate liability).
Accordingly, we find that LaBuff and Redman violated section
8(a)(1) by coercively interrogating enpl oyees and threatening job

| 0ss.
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I V. Unlawful Di scharges

In addition to the above section 8(a)(1l) violations, the
Board determned that Tellepsen violated sections 8(a)(3) and
8(a) (1) of the NLRA by unlawful ly di scharging Vi ckery and Stacy for
their union activities. Section 8(a)(3) of the Act provides that
it shall be an wunfair |abor practice for an enployer “by
discrimnation in regard to hire or tenure of enploynent or any
term or condition of enploynent, to encourage or discourage
menbership in any | abor organization.” 29 U S.C. § 158(a)(3). An
enpl oyer also violates section 8(a)(1l) of the Act by interfering,
coercing, or restraining enployees in the exercise of union
activity. 29 U S.C. 8§ 158(a)(1). Thus, an enployer violates both
sections 8(a)(3) and (a)(1l) of the Act by term nating, |aying off,
or refusing to hire enployees in retaliation for engaging in union
or other protected activities. NLRB v. Delta Gas, Inc., 840 F.2d
309, 311 (5th Cir. 1988).

For an adverse enpl oynent deci sion to constitute unlawf ul
di scrimnation under section 8(a)(3), anti-union aninmus nust be
shown to have been a notivating factor in the enpl oyer’s deci sion.?
Asarco, Inc., 86 F.3d at 1408; Valnont Indus., 244 F.3d at 463.
The general counsel of the NLRB bears the burden of proving, by a

preponderance of the evidence, that anti-union aninus directed

2Unl i ke section 8(a)(3), a violation of section 8(a)(1) does
not require a showi ng of anti-union aninus. Valnont |ndus., 244
F.3d at 463.
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toward the enployee’'s activities was a substantial factor in the
adver se enpl oynent action. |d. |n assessing an enployer’s notive,
we consider a variety of factors including:

the timng of the enployer’s action in relationship to

union activity, the presence of other wunfair |abor

practices, the failureto investigate the conduct all eged

as the basis for discipline, disparate treatnent of the

di sci pl i ned enpl oyee or disciplinethat deviates fromthe

enpl oyer’ s past disciplinary practice, theinplausibility

of the enployer’s expl anation  of its action,

i nconsi stenci es between the enployer’s proffered reason

for the discipline and other actions of that enployer,
and the seriousness of the alleged violation.

Val nront Indus., 244 F.3d at 456 (internal citations omtted).
Where anti-union aninmus is shown to be a notivating factor in the
enpl oyer’s decision to take adverse action against the enployee,
the enployer will be found to have violated the Act unless the
enpl oyer establishes that the enployee would have suffered an
adverse enpl oynent decision even absent the protected activity.
Id.; Asarco Inc., 86 F.3d at 1408.
A Jimme Vickery

The Board determ ned that the Conpany laid off Vickery
and delayed in rehiring him in retaliation for his public
questioning of President Tell epsen and because he reconsi dered his
vote in the upcomng election. On review, Tellepsen argues that
the ALJ ignored evidence that Vickery would have been laid off and
rehired as late as Novenber even in absence of his protected

activity. For the reasons that follow, we find the record | acks
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substantial evidence to support the Board’ s determ nation that
Vi ckery was unl awful |y di schar ged.

It is wundisputed that Vickery questioned President
Tel | epsen before a group of wel ders who attended the June 14 safety
nmeeti ng about the Conpany’s policy of requiring contract wel ders
and | aborers, but not other enployees, to share hotel roons while
on travel. Morris told Vickery that he shoul d have gone “through
the chain of command” rather than questioning President Tell epsen
directly. Further, after hearing that Mrris told Bill Bettis,
Vi ckery’s imrediate supervisor, that “he did not want to see
Vi ckery’s nanme on another tine sheet,” Vickery told his foreman,
El don Scrabani ck, that he was concerned about his job security and
was reconsidering his vote in the upcom ng union el ection.

Al t hough the evidence does suggest that Mrris was
angered by Vickery's questioning, there is no evidence in the
record to suggest that Vickery was laid off due to anti-union
ani nus. After discussing Mrris's comment with Bettis, Bettis
assured Vickery that everything was fine and kept himon the job
for several weeks. Wen Vickery was eventually laid off, he was
let go along with four other welders as was custonmary at the
conpletion of ajob. The fact that Vickery was a tenporary enpl oyee
who was laid off, along with three other wel ders, due to a reduced
wor kl oad, suggests that the |layoff would have occurred whether or

not Vi ckery angered managenent by questioni ng President Tell epsen.
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See Asarco, Inc., 86 F.3d at 1408 (noting that evidence that an
enpl oyee woul d have suffered an adverse deci si on even i n absence of
protected activity is a defense to liability); see also Pirelli
Cable Corp. v. NLRB, 141 F.3d 503, 523 (4th Gir. 1998) (holding
t hat an enpl oyer may overcone an unfair | abor practice charge if it
can show that the enployee would have been discharged in the
absence of union activity). Furthernore, neither the ALJ nor the
Board found that Bettis was aware of Vickery’'s reconsideration of
his vote prior to the July 29 layoffs. Thus, Vickery' s statenent
that he was reconsidering his vote could not have been a factor in
Bettis’s decisionto let hi mgo. See McCull ough Envtl. Serv. Inc.,
5 F.3d at 932 (“Before an enployer can be said to have
di scrimnated against its enployees for their protected activity,
t he Board nmust show that the supervisor responsi ble for the all eged
discrimnatory action knew about the protected activity. . . .")
(citation omtted).

A remaining issue, however, is whether the Conpany
converted a nondiscrimnatory Jlayoff into a discrimnatory
termnation when it failed to recall Vickery along with the other
wel ders. On August 11, after hearing that other welders had been
gi ven work at another job site, Vickery called Bettis to inquire as
to when he would be rehired. Vickery testified that Bettis told
him*“[w hen | found out that you were reconsidering your vote, |

just couldn’t let you work for ne any nore.” Bettis denies making
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this statenent, but admtted that he becane aware of Vickery' s vote
reconsi deration sonetinme after the June 29 |ayoffs. Vickery was
not called back until Novenber 8, after a conplaint was issued
al l eging unl awful notive. See Val nont |Indus., 244 F. 3d 454 (noting
that a close tenporal proximty between the exercise of protected
activity and the adverse enploynent decision is a strong form of
circunstantial evidence showing unlawful notivation). Thi s
evi dence, although circunstantial, is sufficient to support the
Board’'s finding that anti-union aninmus was a notivating factor in
Tel | epsen’ s decision not to recall Vickery along with the other
wel ders. See Poly-Anerica, 260 F.3d at 491 (noting that “[motive
is a factual matter. . .and the Board may reasonably infer notive
from the circunstances surrounding the enployer’s actions”)
(quoting NLRB v. Mni-Togs, 980 F.2d 1027, 1032-33 (5th Cr.
1993)). We disagree, however, with the Board’ s determ nation that
Tel | epsen failed to neet its burden of proving, by a preponderance
of the evidence, that it would have recalled Vickery as late as
Novenber even in absence of his pro-union statenent.

Under the Suprene Court’s analysis in NRLB v.
Transportation Mgnt. Corp., 462 U S. 393, 393, 103 S. C. 2469,
2470 (1983),“a conpany may discharge [or fail to rehire] an
enpl oyee even where union activity is a notivating factor in that
di scharge if the conpany can prove that the [] decision woul d have

been the sane regardl ess of the protected conduct.” Poly-Anerica,

23



260 F.3d at 491. The evidence establishes that Vickery was laid
off regularly for up to twel ve weeks per year and was usual | y anong
the last welders to be recalled. The Board's attenpt to
di stinguish this particular layoff fromthose in prior years based
on the fact that the Conpany did not offer sufficient proof of a
customof laying off Vickery when it had fabrication work, the type
of welding in which he specialized, fails in Jlight of
uncontroverted evidence that Bettis regularly delayed in recalling
Vi ckery because he was reluctant to conpl ete non-wel di ng, physi cal
tasks. Even Vickery admtted that he had conpl ai ned about being
one of the last welders recalled to jobs | ong before the 1999 Uni on
canpai gn. Accordingly, the record does not support the Board' s
determ nation that Tellepsen failed to neet its burden of proving
that it would have delayed in recalling Vickery in absence of his
union activity.
B. Scott Stacy

Finally, we exam ne the evidence pertaining to Stacy’s
di scharge. Stacy was a long-tine contract enpl oyee of Tell epsen.
He was nost recently hired in May 1999 by Redman, a cl ose personal
friend, for pipeline construction and wel di ng work at the Conpany’ s
Rei sel, Texas site. The Board determ ned that Stacy, a known Uni on
supporter, was unlawfully fired due to his all eged support for the
Uni on’ s organi zi ng canpai gn. Tel | epsen contends that the ALJ's

findings were unreasonabl e because the record denonstrates that
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St acy was not di scharged but rather quit, after engaging in a Union
sl owdown, in order to preserve his friendship with Redman

The Board adopted the ALJ's factual findings and
concl uded that there was no credibl e evidence to suggest that Stacy
engaged in work disruptions or slowdowns at the Reisel job. On
review, however, Tellepsen asserts that the ALJ ignored or
m si nterpreted undi sputed facts, which establish that Stacy engaged
in a slowdown as directed by the Union. As evidence of Stacy’s
all eged job disruptions, the Conpany references an article in the
Union’s local publication, the Blue Light, which directs Union
menbers to participate in work sl omdowns. Tell epsen al so provi des
evi dence that w de-scal e job disruptions occurred at the conpany’s
ANP job site, which is in close proximty to the Reisel |ob.

Regardl ess of whether these facts are supported in the
record, they are not determnative as to whether Stacy partici pated
in any job slowdown. In fact, this evidence arguably bolsters
support for the Board' s assertion that the Conpany was grow ng
increasingly frustrated by recent Union activity, and, therefore,
changed its attitude toward Stacy’'s nenbership in the Union.
Furthernore, there is no evidence that Union Representative Leon
Loggins approached Stacy on the job site to ask Stacy to
participate in a work sl omdown. Both Stacy and his wife, Nanette,
whom the ALJ found to be credible, testified that Stacy did not

Wi sh to engage in job disruptions.
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Evi dence presented by the Conpany to support its
contention that Stacy engaged in work disruptions on three
occasions is equally unsupported by the record. Tellepsen alleges
that on June 8, 1999, when Stacy should have been wel ding, he
interrupted a conversation between his foreman, Kirk Carter, and
Janes Tilley, arepresentative of TXU. Carter testified that Stacy
abandoned his welding to interrupt a conversation between Tilley
and hinself, continued to follow the pair as they wal ked away from
the job site, and interrupted a second tine to give Tilley a Union
sticker. Carter also testified that Stacy nade negative coments
about Tellepsen in Carter’s presence and had to be told to return
to his work. Stacy denied that he was worki ng when Till ey appeared
and testified that he was waiting for a ditch to be dug.

In contrast, Tilley, a neutral wtness, testified that
Stacy was standing in the ditch waiting for a pipe to be neasured
for cutting when he arrived at the work site. Al t hough Till ey
testified that Stacy interrupted his conversation with Carter,
Tilley indicated that he normally talks to everyone on the site,
and that Stacy’'s interruption was friendly. Tilley further
testified that when Stacy |ater approached him to hand him the
sticker, he laughed and took it. According to Tilley s account,
Stacy made no negative comments and Carter did not appear angered
by his actions.

The second incident wherein Stacy al |l egedly engaged in a
j ob di sruption occurred on June 12, 1999 when Stacy left the job to
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visit his ailing stepnother who was recovering from surgery.
Carter acknow edged that Stacy told himthat his stepnother “wasn’t
doing well” in her recovery. Carter further testified that even
though it was an inconvenient tine for Stacy to |eave work, he
noted that there were other things the crew could do until he got
back. Thus, Carter’s testinony is not inconsistent with the
Board’s finding that Stacy left work wth permssion, which
suggests that there was not a work slowdown or a dire need for
Stacy’ s services.

Finally, Tellepsen argues that on Stacy’'s final day of
wor k, June 14, 1999, he falsely clained his welding machi ne was
broken so that he could no | onger work. Rat her than trying to
start it with leads or retrieving a machine that could have been
available in less than two hours, Stacy went hone and did not
return until three days later. Stacy testified that when he told
Carter that his machine would not start, Carter directed himto
call Redman. According to Stacy, Redman told himto go hone to
repair his machine and to call himon June 16 if he was ready to
return to work.

Inreview ng Tel | epsen’ s evi dence regardi ng t hese al | eged
i ncidents, the ALJ found that the Conpany failed to establish that
Stacy participated in a work slowdown. The notable absence of
direct evidence of a work stoppage, such as a delay in the
conpletion of the Reisel job or disciplinary records indicating
problenms with Stacy’s work performance, is a strong indicator that
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Stacy did not engage in a work slowdown.® Therefore, substantial
evi dence supports the ALJ's factual determ nation.

The Board’'s determnation that Stacy was fired and did
not quit in order to preserve his longtine friendship with Redman
is also supported by substantial evidence in the record. As
Tel | epsen acknow edges, the basis for the ALJ's finding is largely
one of credibility. Only Rednman and Stacy were privy to the
conversation regarding Stacy’'s term nation.

According to Stacy, he call ed Redman on June 16 to notify
hi mthat he was able to return to work. Redman told himthat he had
just gotten off the phone with his boss, Mirris, who expressed
anger about the upcom ng hearing and demanded to “know what it was
about.” Redman stated that he had “caught a lot of flak” about
hiring Stacy back and that he found it “funny” that Tell epsen had
not had any union problens until he hired him Redman also told
Stacy that he could not bring himback without talking to Mrris
because Morris was “really hot about all the union trouble.” 1In a
subsequent call on June 20, Rednman said that Mrris had told him
not to let Stacy return to work because he was too involved in
Uni on business. At all tinmes, Stacy naintained that he did not

quit his job at Tell epsen.

3The ni ne wel ders who participated in the sl omdown on the ANP
job were disciplined and fired. The Conpany al so kept records of
t he nunber of welds conpl eted each day to docunent the sl owdown.
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Redman’s account of the conversation was that Stacy
informed himthat he was quitting because the Union had wanted him
to engage in a slowdown and he did not want to jeopardize their
friendship. Tellepsen argues that this version of the conversation
is consistent with Stacy’'s pattern of quitting to “go where the
money is” and notes that, after |eaving Tell epsen, Stacy took a
job for Polling & Bacon in Youngstown, Chio where he earned al nost
twi ce as nuch.

Al t hough Stacy admitted to a history of |eaving jobs for
hi gher pay, he maintained that he did not quit the Reisel job and
was not offered the Chio job until after he was term nated by
Tel | epsen. The ALJ credited Stacy’' s testinony, finding Rednman
lacking in credibility because he admtted to forging Stacy’ s nane
on a termnation statenent that read Stacy “quit to keep from
getting caught up in a |abor controversy.” Even though Redman
testified truthfully that he signed Stacy’s nane on the docunent
during the hearings, the ALJ was not unreasonable in finding
Stacy’ s version of the conversation to be nore credible.

Finally, the fact that Tellepsen presented evidence
show ng that Morris and Rednman had previously hired Stacy with full
know edge of his Union nenbership, and had been supportive of
Stacy’ s past Union activity, does not necessarily render the ALJ’ s
finding of discrimnation unreasonable. The “sane actor

inference,” asserted by Tellepsen as a defense to the ALJ' s
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credibility findings, is not inplicated by the facts of this case.*
Moreover, the underlying assunption that discrimnatory intent
woul d be mani fest at the tinme of hiring can be overcone where there
is change in circunstances between the tinme of hiring and firing.
See Russell v. MKinney Hosp. Venture, 235 F.3d 219, 228 n.16 (5th
Cir. 2000) (noting sanme actor inference does not necessarily rule
out discrimnation); Johnson v. Zema Sys. Corp., 170 F. 3d 734 (7th
Cir.1999) (stating that sane actor inference is not itself evidence
and does not apply to situations where the enployee acts
differently than the enployer expected or where the enployer’s
opi ni on undergoes a change). Here, Stacy was hired prior to the
time the Union filed a representation petition and conducted a
heari ng. The Union also staged the ANP slowdown in md-June.
These interimevents coul d reasonably explain an increase in anti -
union animus anong nenbers of Tellepsen nmanagenent, including
Morris and Redman. According to Stacy’s credited testinony, Redman
termnated Stacy on the orders of Morris, who hinself admtted that
he had becone hostile due to the Union sl owdowns. Therefore, the
ALJ’s credibility determnations and findings of fact are not

inconsistent with the notion that Redman and Mrris were once

“The same actor inference, which has been applied only in
context of race, gender, and age discrimnation cases, assunes
that where the sane person does the hiring and firing of an
individual, the firing was not likely to have been a result of
i nproper discrimnatory notive. See Brown v. CSC Logic, Inc., 82
F.3d 651 (5th Gr. 1996).
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supportive of Stacy’'s legitimate Union activities. |In reviewng
the record as a whole, substantial evidence supports the Board' s
finding that Tellepsen violated section 8(a)(3) by term nating
Stacy for engaging in protected activities.

For the foregoing reasons, we REVERSE the Board’ s
determ nation concerning the discharge of Vickery. W AFFIRM al
ot her aspects of the Board' s decision and grant the petition to
enforce the Board' s order with the one exception concerning

Vi ckery’ s di scharge.
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