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Appeal fromthe United States District Court
for the Northern District of M ssissippi

May 21, 2002

Before DAVIS, W ENER, and BARKSDALE, Ci rcuit Judges.
W EUGENE DAVIS, Circuit Judge:

Plaintiff Bauhaus USA, Inc. (“Bauhaus”), appeals fromthe
district court’s dismssal of its declaratory judgnent action to
enforce the terns of an enpl oyee benefit plan agai nst defendants
Lillie Regina Hol mes Copel and and her daughter Reshan Hol nes.
Bauhaus sought a declaratory judgnent in the district court that

it was entitled, under the ternms of the plan, to funds resulting



froma settlenent between defendants and third-party tortfeasors.
The defendants noved to dism ss the case, arguing that the
Enpl oyee Retirenment |ncone Security Act of 1974 (“ERI SA")?! does
not preenpt M ssissippi’s anti-assignnent rule. The district
court granted the defendants’ notion. Because we concl ude that
ERI SA does not authori ze Bauhaus’ declaratory judgnent action, we
do not reach the preenption question.
| .

On June 1, 1996, Janes Davis crashed the vehicle he was
driving into a car carrying seven year-old defendant Reshan
Hol nes, who suffered injuries. Holnmes is the daughter of
defendant Lillie Regina Hol nes Copel and. Copel and was an
enpl oyee of Bauhaus, the sponsor and adm ni strator of an enpl oyee
benefit plan (the “Plan”) that covered Copel and as a parti ci pant
and Hol nes as a beneficiary. Although the Plan did not cover
injuries resulting fromthe acts of another, the Plan honored
Copel and’ s request for benefits and el ected to advance paynents
for Hol mes’ nedi cal expenses in the anount of $46, 229. 45.

According to the Plan’s provisions, one condition of any
advance paynent of benefits is that the Covered Person rei nburse
the Pl an out of any recovery against a third party. In rel evant
part, the Plan provides:

Medi cal care benefits are not payable to or for a
person covered under this Plan when the injury or illness to

L 29 U.S.C. § 1001 et seq (2002).
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t he Covered Person occurs through the act, om ssion or
al | eged negligence of another person

However, the Plan nay el ect to advance paynent for
Medi cal Care expenses incurred for an injury or illness in
which a third party may be liable if the Covered Person
agrees to the foll ow ng:

The Covered Person will reinburse the Plan out of the
Covered Person’s recovery for all benefits paid by the Plan.
The Plan will be reinbursed prior to the Covered Person
recei ving any nonies recovered froma Third Party or their
insurer as a result of judgnent, settlenent or otherw se .

The Covered Person further agrees that he will not
release any third party or their insured wthout prior
witten approval fromthe Plan, and will take no action

whi ch prejudices the Plan’s subrogation right.
The Pl an defines “Covered Person” to include both enpl oyees and
their mnor children. The Plan is self-funded--that is, it does
not purchase an insurance policy but is funded only by the
sponsori ng enpl oyer— here Bauhaus. The parties agree that the
Plan is an enpl oyee wel fare benefit plan governed by ERI SA

Davis, the driver of the other vehicle, was an enpl oyee of
Janes M Newman, who did busi ness as Newran Trucki ng and was
i nsured by Canal |nsurance Conpany. Copeland, on behalf of the
m nor, sued these parties (collectively, the “Tortfeasors”)in
M ssi ssippi state court, and they eventually negotiated a
settlenment of the clains, including nedical expenses, in return
for $750, 000.

For legal standing to represent Holnmes in |litigation,



Copel and sought and was granted appoi ntnent as Hol nes’ | egal
guardian. In the context of that guardi anshi p case, Copel and
petitioned the M ssissippi Chancery Court for authority to settle
Hol nes’ cl ai m agai nst the Tortfeasors according to the proposed
settlenent agreenent. The settlenent agreenent required the
Tortfeasors to pay into the Registry of the Lee County Chancery
Court $78,161.47 of the settlenent proceeds, an anmpount sufficient
to cover all liens against the proceeds. The agreenent further
stated that all parties with clainms against that noney woul d then
be “served with process in the interpl eader action.”

A separate interpleader action never devel oped. Rather, the
Chancery Court ordered that the Plan be nade a party to the
guar di anship case and required to show why the Tortfeasors should
not be given a release. The Plan then gave notice of renoval of
the guardi anship case to the Northern District of M ssissippi.

Hol nes noved to renmand, and the Pl an consented; accordingly, the
district court remanded the case to the state court in June 2000.

A week | ater, Bauhaus, as adm nistrator of the Plan, sued
Copel and, Hol nes, and the Tortfeasors in the Northern District of
M ssi ssi ppi, seeking a declaratory judgnent that “Bauhaus is
entitled to and shall receive full reinmbursenent of $46,229. 45
fromthe proceeds of the settlenent . . . upon approval by the
Chancery Court of the settlenent.” The crux of Bauhaus’ case

was, and is, that ERI SA preenpts the M ssissippi |aw that



requi res court approval of the assignnent of a mnor’s right to
I nsurance proceeds.

A week after Bauhaus filed suit in federal court, the
Chancery Court approved Copeland s petition to settle Hones’
claims. The sumof $78,161.47 remains in the registry of that
court, and the guardi anship case is still pending.?2 The tort
litigation, however, is closed. The Chancery Court’s order (1)
rel eased the Tortfeasors fromall “clains, demands, |iens [and]
subrogation interests” arising out of the tort litigation,

i ncl udi ng Bauhaus’ claim and (2) required dism ssal of the tort
litigation.

The Tortfeasors, Copeland, and Hol nes noved the district
court to dismss the action. The Tortfeasors argued that the
doctrines of res judicata and rel ease barred Bauhaus from suing
them agai n. Copel and and Hol nes contended that dism ssal was
proper on three grounds: (1) absence of a federal question,
because ERI SA does not preenpt M sssissippi’s anti-assignnent
rule; (2) lack of federal jurisdiction over the funds in
question, because they are in the registry of the M ssissipp
court; and (3) consent to state jurisdiction, because Bauhaus had
agreed to remand the guardi anship case to state court.

In March 2001, the district court granted the notions to

di sm ss because it found that ERI SA did not preenpt M ssissippi’s

2 At oral argunent, the parties agreed that the Chancery
Court is collegially awaiting our ruling.
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anti-assignnent rule, and therefore, that it did not have
jurisdiction to hear the case. Bauhaus then filed its notice of
appeal. W granted the Tortfeasors’ unopposed notion to dismss
themfromthis case prior to oral argunent. Bauhaus now appeal s
only the district court’s dismssal of its clains against
Copel and and Hol nes.

.

We review de novo a district court’s grant of a notion to
dismiss.® W nust therefore take the conplainant’s allegations
as true, and nmay not dismss a claimunless it appears certain
that the plaintiff cannot prove any set of facts in support of
its claimthat would entitle it to relief.*

The parties urge this court to deci de whether ERI SA preenpts
M ssissippi’s anti-assignment rule that requires court approval
of any assignnent of a mnor’s interest in insurance proceeds.?®
Before we may reach the nerits of the parties’ preenption

argunents, however, we nust nake certain that jurisdiction is

3 Carney v. Resolution Trust Corp., 19 F.3d 950, 954 (5th
Cir. 1994) (citing Benton v. United States, 960 F.2d 19, 21 (5th
Cr. 1992)).

4 | d.
> The M ssissippi Suprene Court articulated this rule in
MCoy v. Preferred Risk Ins. Co., 471 So.2d 396, 397-99 (M ss.
1985) and Met hodi st Hospitals v. Marsh, 518 So.2d 1227, 1228 (M ss.
1988) .
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proper in this case.® “Every federal appellate court has a
special obligation to satisfy itself not only of its own
jurisdiction, but also that of the |lower courts in a cause under
review, even though the parties are prepared to concede it.”"’
ERI SA grants the federal courts “exclusive jurisdiction of
civil actions under this title brought by . . . [a] fiduciary.”8
The parties agree that the Plan is governed by ERI SA and t hat

Bauhaus, as admnistrator of the Plan, is a “fiduciary” under

6 There is no independent ground for federal question
jurisdiction under 8 1331 based on plaintiff’s preenption argunent
because plaintiff’s suit cannot “ari se under” ERI SA for purposes of
§ 1331 if ERI SA does not authorize the suit. See Franchi se Tax Bd.
V. Construction Laborers Vacation Trust, 463 US. 1 (1983);
Metropolitan Life Ins. Co. v. Taylor, 481 U S. 58 (1987). I n
Franchi se Tax Board and Tayl or, the Suprene Court held that “ERI SA
preenption, wthout nore, does not convert a state claiminto an
action arising under federal law.” Taylor, 481 U S. at 64 (citing
Franchi se Tax Board, 463 U. S. at 25-27). A claim that ERI SA
preenpts a state |aw cannot create federal question jurisdiction
where the federal issue is not part of the plaintiff’s well-pl eaded
conplaint but could only arise as a defense, unless Congress
created a cause of actionin the allegedly preenptive statute. See
Franchi se Tax Board, 463 U. S. at 25-27; Taylor, 481 U S. 64-66; see
also Erwin Chenerinsky, Federal Jurisdiction 8§ 5.2, at 265-67 (2d
ed. 1994). |In Taylor, 481 U S. 64-66, the Court held that federal
jurisdiction existed where ERISA preenption arose as a defense
because 8§ 502(a)(1) expressly created a cause of action avail able
to the plaintiff. The Court reasoned that the federal courts had
jurisdiction in that case because “Congress has clearly manifested
an intent to nmake causes of action within the scope of the civil
enforcenent provisions of 8§ 502(a) renovable to federal court.”
Id. at 66. Therefore, because we conclude, as discussed later in
this opinion, that 8 502(a)(3) does not authorize Bauhaus’ suit,
the preenption claim cannot form the basis of federal question
jurisdiction.

! Arizonans for Oficial English v. Arizona, 520 U.S. 43,
73 (1997) (internal citation omtted).

8 29 U.S.C. § 1132(e) (1) (1994).

-7-



ERI SA. The only question that this court nust resolve to
determ ne whether jurisdiction is proper, therefore, is whether
ERI SA aut hori zes Bauhaus’ suit.

ERI SA §8 502(a)(3) authorizes a civil action “by a .
fiduciary (A) to enjoin any act or practice which violates .
the terns of the plan, or (B) to obtain other appropriate
equitable relief (i) to redress such violations or (ii) to
enforce any provisions of . . . the terns of the plan.”® ERI SA
aut hori zes Bauhaus’ suit, and this court has jurisdiction then,
only if Bauhaus’ declaratory judgnent action is an action “to
enjoin any act or practice which violates . . . the terns of the
plan” or “to obtain other appropriate equitable relief.”?0

In Mertens v. Hewitt Associates, ! the Suprenme Court nade

clear that the term“equitable relief” in § 502(a)(3) referred
only to “those categories of relief that were typically available

inequity.”'?2 Inits later, and quite recent, case of G eat-Wst

Life & Annuity I nsurance Co. v. Knudson, '® the Court considered a

case with facts nearly identical to the instant case.'* |In

o 29 U.S.C. § 1132(a)(3).
0§ 502(a)(3).

1 508 U S. 248 (1993).

12 Id. at 256 (enphasis in original).
13 534 U. S. 204, 122 S.Ct. 708 (2002).
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G eat - West, Janette Knudson, a beneficiary of an ERI SA- gover ned
enpl oyee wel fare benefit plan, was injured in a car accident.?
The enpl oyee benefit plan included a rei nbursenent provision
simlar to the one at issue in the present case; the provision
stated that the plan had “*the right to recover fromthe
[ beneficiary] any paynent for benefits’ paid by the Plan that the
beneficiary is entitled to recover froma third party.”® In
particular, the Plan had “*a first lien upon any recovery,
whet her by settlenent, judgnent or otherw se,’ that the
beneficiary receives fromthe third party, not to exceed ‘the
anount of benefits paid [by the Plan] . . . [or] the anount
received by the [beneficiary] for such nedical treatnent
""" According to this provision, the plan covered $ 411, 157.11
of Janette’s nedi cal expenses, of which all except $ 75,000 was
pai d by G eat-Wst.®

Janette and her then-husband filed a state tort suit against
t he Hyundai Mdtor Conpany (“Hyundai”), the manufacturer of the
car in which they were riding when they were injured, and ot her

tortfeasors.!® The parties negotiated a $650, 000 settl enent

B Id. at 711.
16 ld. (citing the plan at App. 58).

17

d. (citing the plan at App. 58-59).

18

o

19

o



whi ch al | ocated $256, 745.30 to a Special Needs Trust to provide
for Janette’s nedical care; $373,426 to attorney’'s fees and
costs; and $13,828.70 to satisfy Great-Wst’s claimunder the
pl an’ s rei nbursenent provision.? Before the state court
approved the settlenent, however, Geat-Wst filed a notice of
renmoval in the federal district court, asserting ERI SA clainms and
that it was a defendant in the state |law action.? The district
court denied Geat-Wst’'s notice and renmanded the case to state
court, where that court approved the settlenment.??2 Accordingly,
the tortfeasors paid the settlenent noney to the Special Needs
Trust and gave the remai nder to the Knudsons’ attorney, who
tendered a check in the amount of $13,828.70 to G eat-Wst. 23
I nstead of cashing its check, however, Geat-Wst filed suit in
the federal district court seeking declaratory and injunctive
relief under ERI SA § 502(a)(3) to enforce the reinbursenent
provi sion of the plan and recover fromthe settlenent proceeds
the $411,157.11 it had advanced to Janette.?

The Suprenme Court held that ERI SA did not authorize G eat-

West’'s suit, and therefore, affirned the disnm ssal of the

20

o

21

o

22

23

24

o

at 712.
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action.?® The Court found that G eat Wst was not seeking “to
enjoin any act or practice which violate[d] . . . the terns of
the plan” or “to obtain other appropriate equitable relief” under
§ 502(a)(3).2 Declining to construe G eat-Wst’'s conpl aint as
seeking a renedy that was “typically available in equity” as
Mertens requires, the Court reasoned that G eat-Wst essentially
sought “to inpose personal liability on [the Knudsons] for a
contractual obligation to pay noney-relief that was not typically
available in equity.”?

The Court refused to accept Geat-Wst’s argunent that the
relief it sought nmet the Mertens standard.?® First, the Court
rejected Great-West’s contention that G eat-Wst sought an
i njunction or specific performance to conpel the Knudsons to

repay the contested funds. The Court reasoned that “an
injunction to conpel the paynent of noney past due under a
contract, or specific performance of a past due nonetary
obligation, was not typically available in equity.”?®

The Court also held that the relief that G eat-Wst sought

» Id. at 718-19.
» | d.

o Id. at 712-13.
8 Id. at 712-19.
2 ld. at 713.
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did not constitute restitution in equity.?* D stinguishing
restitution in equity fromrestitution at |Iaw, the Court defined
restitution in equity as a “formof constructive trust or
equitable lien, where noney or property identified as bel ongi ng
in good conscience to the plaintiff could clearly be traced to

particular funds or property in the defendant’s possession.”3

The Court reasoned that G eat-Wst did not seek restitution in
equity because the proceeds of the settlenent to which G eat-Wst
mai ntained it was entitled were not in the Knudsons’ possession,
but were in the Special Needs Trust.3 The Court explained that
“[t]he basis for petitioners’ claimis not that respondents hol d
particular funds that, in good conscience, belong to petitioners,
but that petitioners are contractually entitled to sone funds for
benefits that they conferred.”*

Finally, the Court rejected the contention that the conmobn

| aw of trusts enconpassed the relief sought by Geat-Wst.3** The

%0 Id. at 714.
3 Id. (enphasis added). In contrast, the Court defined
“restitution at law as a renedy available to a plaintiff who
“could not assert title or right to possession of particular
property, but in which neverthel ess he mght be able to show j ust
grounds for recovering noney to pay for sone benefit the defendant
had received fromhim” 1d. (internal citation omtted) (enphasis
in original).

% ld. at 715.
% | d.
¥ ld. at 717.
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Court found that the trust renedies were “sinply i napposite” to
the relief sought by G eat-Wst.3*
We conclude that the facts of the instant case are

i ndi stinguishable in principle fromGeat-Wst. Both cases

i nvol ve ERI SA-gover ned enpl oyee benefit plans that include

rei mbursenent provisions allowing the plans to recover from any
settl enment proceeds any anount the plans advanced for nedi cal
expenses resulting fromthird party wong-doing. Third-party
tortfeasors injured the plan beneficiaries in both cases, and the
pl ans advanced funds to the beneficiaries for nedical expenses.
In both cases, the plan beneficiaries nade tort settlenents with
third-party tortfeasors followng suit in state court. In both
the plan adm nistrator or assignee filed suit in the federal
district court seeking declaratory relief that it was entitled to
repaynment of the benefits it had conferred. In the instant case,
the settlenent proceeds are in the registry of the M ssissipp
Chancery Court. In Geat-Wst, the proceeds of the settlenent
were placed in a private Special Needs Trust outside the
possession and control of the plan beneficiary. Nevertheless,
the defendants in this case, like the Knudsons in G eat-Wst, are
not in possession of the disputed funds, a fact that Justice

Scalia found extrenely inportant in G eat-Wst.

The Court in G eat-Wst characterized the suit in that case

35 |d
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as “[a] claimfor noney due and ow ng under a contract” and that
such a suit is “quintessentially an action at |aw "3 Because
the facts in today’ s case are, in principle, indistinguishable

fromthose in G eat-Wst, we are bound by that decision and hol d

that 8§ 502(a)(3) does not authorize Bauhaus’ suit.
L1,
For reasons stated above, we affirmthe district court’s
dismssal of this suit for |lack of federal jurisdiction because
ERI SA does not authorize this suit. Consequently, we do not

reach the parties’ preenption argunents.

AFFI RVED.

% ld. at 713 (internal citation omtted).
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WENER, Ci rcuit Judge, dissenting:

Federal preenption is the keystone that gives ERISA's arch
the ability to span the nation with a single, uniform pension
and wel fare-benefit law. Wen Congress nmanifested its intent to
create such an exclusive federal presence in that field of |aw,
it expressly decreed perhaps the nost conprehensive and pervasive
preenption of the present era. |In the absence of federal
jurisdiction, however, federal statutory preenption fails.
Therefore, unless the federal courts cautiously, deliberately,
and charily exam ne every asserted challenge to, or claimof
limtation on, subject-matter jurisdiction under ERI SA,
Congress’s conmand cannot be effectuated to the extent clearly
i nt ended.

Unfortunately, in adopting an overly expansive readi ng of

G eat-West Life® to conclude that the district court | acked

jurisdiction over Bauhaus's suit, the panel majority errs.

Al t hough | have difficulty in discerning the majority’s precise
reasoning, | amleft no choice but to conclude that ny | earned
col | eagues have m sunderstood the narrowness of the rule that the
Suprene Court announced in that case. Because | am convi nced
that jurisdiction of this case lies in the federal courts even

under G eat-Wst Life, and believe that for us to affirmthe

district court’s dismssal is to frustrate the unm st akabl e

¥Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204, 122 S. Ct. 708 (2002).




congressional policy enbodied in ERISA, | respectfully dissent.
| can only hope that the majority’s result wll not chill the
discretionary delivery in this circuit of health care to plan
beneficiaries who are victins of tortfeasors. Today’'s tort
victimis a mnor; future victins wll likely be adults nade
| egal ly inconpetent by the very tort injuries for which they need
pronpt nedical care. Woever m ght be the victins, however,
today’s ruling could very well harm many of those for whose
benefit Congress enacted ERI SA

| . SUBJECT- MATTER JURI SDI CTI ON

Geat-Wst Life, asserts the mgjority, requires that we affirm

the district court’s dismssal. That assertion is not at all
supported by the realization (alluded to and perhaps relied on by
the majority) that Bauhaus’s conplaint seeks an extrenely narrow
remedy. And that assertionis utterly refuted by a deeper anal ysis
and t hor ough under st andi ng of the Suprene Court’s opinionin G eat-
West Life.

A. Decl ar at ory Judgnment

The fact that Bauhaus’s conplaint specifically sought only

declaratory relief3 does not mean, as the mpjority seens to inply,

#¥Bauhaus captioned and described its federal complaint as a “complaint for declaratory
judgment.” The demand and prayer for relief, which Bauhaus never amended, read as follows:
20. Plaintiff demands that this Court enter declaratory judgment in favor of
Paintiff determining and declaring that Bauaus[sic] isentitled to and shall receivefull
reimbursement of $46,229.45 from the proceeds of the settlement....
Wherefore, premises considered, Plaintiff prays that this Court declare that
Bauhaus USA, Inc. is entitled to $46,229.45 from the aforementioned settl ement

-16-



that the district court automatically lacks jurisdiction of this
case.® |t is true that the district court could have had subj ect -
matter jurisdiction only if Bauhaus raised a federal question.“°
But when we construe Bauhaus’'s prayer for relief with the
liberality that the federal rules require of wus, the federal
guestion becones undeni ably apparent.

1. ERISA (29 U S.C._ 8§ 1132)

ERISA gives the federal district courts  “excl usive
jurisdiction of civil actions under this subchapter brought by
[a] fiduciary.”* No one contests that Bauhaus, as the custodian
and adm nistrator of the Plan, is a “fiduciary” within the neaning
of this section. The statute carefully delineates how a fiduciary
can enforce its rights judicially under a pl an:

(a) Persons enpowered to bring a civil action. A civil

proceeds and that this Court will advance this matter on its docket, order a speedy
hearing as provided in Rule 57 of the Federa Rules of Civil Procedure and for [SiC]
other generd relief to which Plaintiff may be entitled [emphasis added].

¥The majority accurately states that Great-West sought declaratory judgment; but it is
inaccurate to imply, as the majority appears to, that the Court in Great-West Life held that
declaratory judgment was not available to ERISA fiduciaries seeking to enforce their plan rights.
Great-West sought “injunctive and declaratory relief.” Great-West Life, 122 S. Ct. at 712 (emphasis
added). The Court therefore did not determine whether declaratory relief alonewas permissible, but
went straight to the underlying clam. Asl shall show, we should do the same here, regardless of the
contents of Bauhaus's prayer for relief. See Part 1.A.2-3, infra.

“Bauhausis a Mississippi corporation; Copeland and Holmes are domiciled in Lee County,
Mississippi; and the amount in controversy islessthan $75,000. However, ERISA givesthe district
courts jurisdiction over suits under 29 U.S.C. § 1132(a) “without respect to the amount in
controversy or the citizenship of the parties.” 29 U.S.C. § 1132(f).

4129 U.S.C. § 1132(e)(1).
-17-



action may be brought —

(3) by a . . . fiduciary (A to
enjoin any act or practice which
violates any provision of this
subchapter or the terns of the plan,
or (B) to obtain other appropriate
equitable relief (i) to redress such
violations or (ii) to enforce any
provi sions of this subchapter or the
terns of the plan[.]*

Hence the first jurisdictional issue: |Is a conplaint that denmands
a purely declaratory judgnent a “civil action . . . to obtain other
appropriate equitable relief” under 8§ 1132(a)(3)(B)?

The | eadi ng case construing “appropriate equitable relief” is

Mertens v. Hewitt Associates.® In it, the Suprene Court
interpreted 8§ 1132(a)(3)(B) to enable plaintiffs to sue for only
“those categories of relief that were typically available in equity
(such as i njunction, mandanus, and restitution but not conpensatory
damages).”* The panel mmjority cites no case, and | have found
none, that addresses the question whether declaratory judgnent,

t aken al one, is “appropriate equitable relief” under § 1132(a)(3).%

4229 U.S.C. § 1132(a)(3) (emphases added). Thusafiduciary isin adifferent position from
aplan beneficiary or participant, whom ERISA expressly authorizesto seek relief that clarifiesaright
under aplan. See29 U.S.C. § 1132(a)(1)(B).

508 U.S. 248 (1993).
“|d. at 256 (emphasis original).

*In EMC Corp. v. Holliday, 498 U.S. 52 (1990), the Supreme Court reached the merits of
a case in which the plaintiff had sought a declaration that it was entitled to subrogation for its
payments of the covered person’s medical expenses. But EMC was also a diversity case, and thus
did not settle the instant question. Id. at 56 (“Petitioner, proceeding in diversity, then sought a
declaratory judgment in Federal District Court.”). In Heimann v. Natl. Elevator Industry Pension
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To answer this question in the affirmative my seem
i ncongruous at first. Li ke nost courts, we generally view the
Declaratory Judgnent Act? as a procedural statute, not an
i ndependent basis of federal jurisdiction.* Mre inportantly, the
Decl aratory Judgnent Act becane law in the 1930s, just as the
Federal Rules of Cvil Procedure were nerging law and equity.
Thus, at least in the federal courts, declaratory judgnent was not
a renedy “typically available” in equity, as Mertens requires. |If
the district court’s selection of renmedies were determ ned solely
by Bauhaus’s narrow prayer for relief, I would have to agree with
the majority that the district court |acked jurisdiction over
Bauhaus’ s suit.

2. Rul e 54(c)

Nevert hel ess, the renedies that a federal court nmay bring to

Fund, 187 F.3d 493 (5th Cir. 1999), we liberadly construed acomplaint brought by a plan participant
under § 1132(a)(1), not by aplanfiduciary under § 1132(a)(3), the provision that appliesto thiscase.

628 U.S.C. § 2201 (permitting afedera court to render a declaratory judgment “[i]n a case
of actual controversy within itsjurisdiction”).

“'See Skelly Qil Co. v. Phillips Petroleum Co., 339 U.S. 667, 671-72 (1950); In re B-727
Aircraft Serial No. 21010, 272 F.3d 264, 270 (5th Cir. 2001) (“[T]he Declaratory Judgment Act does
not provide a federal court with an independent basis for exercising subject-matter jurisdiction.”)
(citation omitted); 10B CHARLESALAN WRIGHT, ARTHURR. MILLER, & MARY KAY KANE, FEDERAL
PRACTICE AND PROCEDURE § 2766 (West 3d ed. 1998) (citing cases):

The operation of the Declaratory Judgment Act isprocedural only. By passage of the

Act, Congress enlarged the range of remedies available in the federal courtsbut it did

not extend their subject-matter jurisdiction. Thus, prior to deciding whether to

exercise its discretion and allow a declaratory-judgment action to be brought, the

court must determine if jurisdiction and venue are proper. There must be an

independent basis of jurisdiction, under statutes equally applicable to actions for

coercive relief, before afedera court may entertain a declaratory-judgment action.

-19-



bear are not constrained by alitigant’s prayer for relief; rather,
the Federal Rules of G vil Procedure command the federal courts to
grant relief that conplainants do not demand when such relief is
appropriate.*® As one |eading treatise notes,

adherence to the particular legal theories of counsel

that may have been suggested by the pleadings is

subordinated to the court’s duty to grant the relief to

which the prevailing party is entitled, whether it has

been demanded or not. *
Thus “coercive relief or damages may be given in a suit seeking a
declaratory judgnment.”®® The Rules’ policy of mandating |ibera
construction of pleadings should place Bauhaus’s conplaint in the
Mertens box, because in general, “it is not the...type of relief
requested in the demand that determ nes whether the court has
jurisdiction.”® As | denonstrate below, Bauhaus is entitled to

relief that would pass the Mertens test.

In short, the panel mgjority inplicitly assunes that in our

8« [E]very find judgment shall grant therelief to which the party in whose favor it isrendered
is entitled, even if the party has not demanded such relief in the party’s pleadings.”
FeD. R. Civ. P. 54(c) (emphasis added). See dso FeD. R. Civ. P. 8(e) (“No technical forms of
pleading or motions are required.”); FED. R. Civ. P. §(f) (“All pleadings shall be so construed as to
do substantia justice.”) (emphasis added); FED. R. Civ. P. 8(a).

%910 CHARLES ALAN WRIGHT, ARTHUR R. MILLER, AND MARY KAY KANE, FEDERAL
PRACTICE AND PROCEDURE 8 2664 & n.2 (West 3d ed. 1998) (collecting eight Fifth Circuit cases).
Seealso United Statesv. Universal Management Servs., Inc., 191 F.3d 750 (6th Cir. 1999); Minyard
Enters., Inc. v. Southeastern Chem. & Solvent Co., 184 F.3d 373 (4th Cir. 1999); Vaonav. United
States Parole Comm’' n, 165 F.3d 508 (7th Cir. 1998).

*|d. & n.24 (collecting cases).

*1d. & n.9 (collecting cases).
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jurisdictional analysis, we nust take Bauhaus’s prayer for relief
at face value, even though the Rules nmandate that in awarding
relief, federal courts |ook beyond the prayer to the underlying
claim The facial assunption that the prayer controls the relief,
which the majority makes no attenpt to defend, is heavy freight
wth which to lade the |anguage of § 1132(a)(3). It is also
clearly at variance with the Suprene Court’s insistence in Geat-
West Life that we should focus on the essential nature of the
relief sought, not on the | abel that creative —or, in this case,
tentative — Il awyering mght give the requested renedy.® Rather
than read this policy-filled statute as irreconcilable with the
Rul es, we should try to nmake sense of both and find themconpatibl e
if we can in a principled manner —and | believe that we can.

3. The Renedi al | ndetern nacy of Declaratory Judgnent

Even if we were bound by Bauhaus’s prayer for relief (which
may or may not be the panel mgjority’s view), the relationship
bet ween decl aratory judgnent and equity can be —and is here —
far tighter than the majority suggests. For openers, declaratory

judgment’s historical roots do lie in equity.® Such a judgnent,

*’Great-West Life, 122 S. Ct. at 713 n.1.

*EpWIN BORCHARD, DECLARATORY JUDGMENTS 238-39 (Banks-Baldwin 2d ed. 1941)
(“[T]he power granted by the declaratory judgment statutes is more strictly a direction to use an
existing power than an authorization of new power. . . . [I]t is both historically and traditionally a
power exercised primarily by courts of equity, and even where exercised by law courtsit is largely
equitable in nature.”); id. at 348 (stating that declaratory judgment was “born under equitable
auspices and ha[d] preponderantly equitable affiliations”).
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however, is now a prelimnary procedure: as the Declaratory
Judgnent Act provides, a successful declaratory plaintiff may seek
“[flurther necessary or proper relief” to enforce a declaratory
judgment . This suggests that the mpjority’s result may well be
premat ur e. Furthernore, the nodern view is that, although
declaratory judgnent in and of itself is neither |legal nor
equitable, it takes on the character of the underlying right or
relation that it declares.® A judgnent decreeing that Bauhaus is
entitled to a particular portion of identifiable funds sojourning
in the registry of another court could not conceivably be equated
to a declaration that Bauhaus can inpose general liability on and
col l ect contractual damages from Copel and and Hol nes, which G eat -
West Life proscribes. Rather — as | shall explain — such a
j udgnment woul d declare only that Bauhaus is entitled to renedies
traditionally available at equity. | amconvinced, then, that to
what ever extent the majority relies on the narrowness of Bauhaus’s
prayer for relief to determ ne that Bauhaus does not seek an
equitable renedy and therefore that federal jurisdiction is
| acking, the majority errs.

B. Interpreting G-eat-West Life

*28 U.S.C. § 2202.

*BORCHARD, supra, at 239 (“[I]n principle declaratory relief is sui generis and is as much
legal asequitable.”); DAN B. DoBBS, LAW OF REMEDIES § 2.6(3) (West 1993) (“More commonly the
declaratory action is regarded as equitable when the underlying dispute is equitable, otherwiseit is

legdl ).
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The majority seens to rely chiefly, however, on G eat-Wst

Life rather than Mertens, stating that “the facts in today' s case

are, in principle, indistinguishable fromthose in G eat-Wst,” and

apparently drawing from that case the rule that if the disputed
funds are not in the possession of an ERI SA beneficiary, the ERI SA
pl an cannot sue in federal court. This sinply is not the rule that

Geat-Wst Life laid down; and, inportantly, the instant facts are

di stinguishable fromGeat-Wst Life's facts in the very ways that

the Suprenme Court found to be dispositive there.

1. The Great-West Life_Qpinion

In Geat-West Life, the Court determned that given the
posture of that case, restitution, specific perfornmance, and
constructive trust were not equitable renmedies that permtted
federal jurisdiction of a fiduciary’s suit seeking to enforce an
ERI SA plan’s reinbursenent provision.?>5 G eat-Wst, the ERISA
fiduciary that had funded nedical care, sued for declaratory and
injunctive relief, but Justice Scalia —as we should do here —
| ooked beyond the labels of the requested renedies to their
essentials, and held that Geat-Wst actually sought “to inpose
personal liability on respondents for a contractual obligation to
pay nmoney —relief that was not typically available in equity.”?®

Creative |l awering can couch this relief as injunctive to prevent

*®Great-West Life, 122 S. Ct. at 713-19.

1d. at 712-13.
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violation of a plan, but that does not mask the reality, said the
Court.®® The Court described the relief that Geat-Wst actually

sought as “legal restitution” — “the inposition of personal
liability for the benefits that [it] conferred” on the plan
participant —not equitable restitution, in which the plaintiff
seeks “to restore to the plaintiff particular funds or property in
t he def endant’ s possession.”® Simlarly, the other renedi es G eat -

West sought — injunctive and trust renmedies — were, in the

posture of Great-Wst Life, actually legal ones, no matter in what

gui se they wal ked. Therefore, the Court held, the district court
| acked jurisdiction.
| part conpany with the panel majority in nmy understandi ng of

the G eat-West Life Court’s basis for these distinctions between

| egal and equitable renedies. The majority seizes on the phrase
“Iin the defendant’s possession” as a pronouncenent that if the
di sputed funds are not in the defendant’s possession, the renedy
sought nust be legal, not equitable. This seriously m sreads

G eat-West Life.

The Court’s analysis did indeed turn on the fact that the
personal -injury proceeds had already been paid out: sone to a
speci al needs trust for Knudson, the tort victim under a provision

of California s probate code; sone to Knudson’s attorney; sone to

*®|d. at 713 n.1.

9Id. at 715 (emphasis added).
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California Medicaid; and only $14,000 to the ERI SA plan that had
spent over $410,000 on the victims care.® But the significance
of this fact was not sinply that the funds were not in the
beneficiary’ s possession; and, conversely, to read the Court’s
opinion as requiring that the disputed funds be in the defendant’s
possession is to m stake the rel evant anal ysis.

A closer examnation reveals the Court’s doctrinal point:
After the distribution of the funds, the tort victim herself was
left without specific, identifiable funds to which the ERI SA pl an
could assert title.®® This fact nade the renedy that G eat-West

sought to inpose essentially personal and general contractual

damages —cl assically, a |l egal renedy, which the statute does not
permt.® |In other words, the Court’s test was not whether the
money was in the defendant’s possession vel non, but whether the
remedy that the plan sought to inpose was | egal or equitable; and

this distinction turned on where the nmoney to pay the judgnment

would cone from if fromthe defendant’s personal, fungible, and

untraceabl e resources, the renedy sought was | egal and proscri bed.

That was the case in Geat-Wst Life; that is not the case with

®|d. at 711 (describing the facts), 714-15 (distinguishing between restitution of personal
property in a defendant’ s possession and imposing personal liability on a defendant). Compare id.
at 721 (Ginsburg, J., dissenting) (noting that “whether reief is‘equitable’ would turn entirely onthe
designation of thedefendant”) withid. at 718 (magjority) (expressing no opinion asto whether federd
jurisdiction would exist over a suit brought against the trust, rather than its beneficiary).

®1Great-West Life, 122 S. Ct. at 714-15.

®21d. at 712-15.
- 25.



Bauhaus.

2. Di sputed Funds Are in State Court Reqistry

In deciding today’'s case, the majority glides past the nost

salient factual distinction between this case and G eat-Wst Life

for purposes of the analysis that the Court perforned in that case.
There was no paral |l el guardi anship proceedi ng and thus no noney in
a state-court registry, as there are here. The posture of the
instant case thus differs narkedly fromthe posture that ultimtely

determ ned the outcone in Geat-Wst Life.

Funds in the registry of a court are deposited in the court’s
bank, which is otherw se uninvolved in the case. Such funds are
truly in legal linbo vis-a-vis parties in interest. Asserting a
claimagainst funds in the registry of the Chancery Court, then,

does not require the inposition of general, 1n_personam

responsibility on Copeland, Holnes, or anyone else — the

quintessentially legal renmedy that the Geat-Wst Life Court held

was unavail able wunder § 1132(a)(3)(B). | nstead, Bauhaus is
contesting title to a specific and identifiable quantumof funds in

custodia leqgis that it clains as its own under the Plan. The court

(or its bank) possesses for no one in particular until the rightful
owner is determned. Here, the disputed funds have not yet been

distributed in the sense seized upon by the Court in G eat-Wst

Life, and the parties agree that the funds are nore than sufficient
to satisfy Bauhaus’s claim There is thus no concei vabl e danger,
in this case’s current posture, of the district court’s inposing
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general, personal, contractual l|iability on anyone. The relief

sought by Bauhaus is not in personam agai nst Copel and or Hol nes,

but is in rem agai nst funds possessed by a neutral stakehol der.
This proposition —that the location of the instant funds in
the Chancery Court’s possession, and not in the defendant’s

possessi on, should actual |y defeat a rote application of G eat-Wst

Life —is borne out by this case’s resenblance to situations that

Justice Scalia specifically and explicitly said G eat-Wst Lifedid

not reach. He cautioned that the Court did not “decide whether
petitioners could have obtained equitable relief agai nst
respondents’ attorney and the trustee of the Special Needs Trust.”®
Leaving these questions undecided necessarily neant that the
Court’s test hinged not on who possessed the disputed funds, but
rat her on what kind of renmedy woul d enable the plaintiff to recover
those funds. The attorney and the trustee, both technically third

parties in Geat-Wst Life, are closely anal ogous to the Chancery

Court here; and that state court is far nore neutral anong and
attenuated fromthe several claimnts here than were the attorney

and the trustee in Geat-Wst Life, who were closely aligned with

t he defendant. It follows obviously and indisputably that by

seeking funds held in the registry of a court —particularly a

83122 S.Ct. at 718.
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state court of equity® — Bauhaus does not seek to inpose (1) a

| egal renedy (2) of general liability on Copel and or Hol mes. That

was the Court’s basic concernin Geat-Wst Life, and we coul d have

easily allayed it here.

3. Subr ogati on, Not Rei nbur senent

Anot her inportant distinction between G eat-Wst Life and the
instant case is the nature of the obligation that Bauhaus here
seeks to enforce. The right that Bauhaus asserts is to
subrogation, not reinbursenent or restitution.

The plan provision at issue is less than pellucid, but when
read fairly it requires that the Plan recover funds before the
beneficiary does. The Plan nmay elect to pay the expenses of a
beneficiary injured by a third party if the beneficiary (or

“Covered Person”) agrees that

The Covered Person will reinburse the Plan out of
the Covered Person’s recovery for all benefits paid by
the Pl an. The Plan will be reinbursed prior to the

Covered Person receiving any nonies recovered from a
Third Party or their [sic] insurer as a result of
judgnent, settlenent, or otherw se .

The Covered Person further agrees that he will not
release any third party or their insured wthout prior
witten approval fromthe Plan, and will take no action
which [sic] prejudices the Plan’s subrogation right
[ enphasi s added].

%See Miss. CONST. art 6, § 159:
The chancery court shal havefull jurisdiction in the following matters and cases, viz.:
@ All mattersin equity;
(b) Divorce and aimony;
(c) Matters testamentary and of administration; [and)]
(d) Minor’s businesy.]
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Needl ess to say, Copel and and Hol mes have vi ol ated every cl ause of
t hese paragraphs: They have failed to turn over funds to Bauhaus;
t hey have thensel ves recovered before turning over anything; they
have rel eased the tortfeasors; and they have taken other actions to
t he prejudi ce of Bauhaus’s subrogation right. But the prohibitions
on rel ease and prejudicial action, and the requirenent that Bauhaus
recover its advances before the Covered Person is paid, renove any
doubt that this provision is a subrogation provision, not a
rei mbursenment provision, regardl ess of any | oose or contradictory
| anguage in the docunent. The duty that this provision inposes on
Copel and and Hol nes becones even cl earer on cl ose i nspection of the
formthat Copel and signed after the accident so that Hol nes m ght
receive nedical treatnent. In signing that form Copel and
prom sed, on Hol nes’s behal f, % that:
| hereby agree that such plan is subrogated and succeeds

to the right, which right is hereby assigned to such
pl an, of such covered individual to recover therefore

[sic] against any person who . . . is liable . . . . |
further agree to take all such further action and to
execute and deliver . . . such further instrunents as may

be required to secure the foregoing rights for the plan.
This is in obvious contrast to the contractual provision

inplicated in Geat-Wst Life. To quote the Court’s description of

t hat provision:

The Pl an includes a reinbursenent provision that is the

®Neither party contends on appeal that Copeland’s signature was invalid because she
technicaly was not yet Holmes' slegal guardian. Copeland’ ssignature at least implied the contrary,
and Bauhaus certainly relied detrimentally on her signature.
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basis for the present lawsuit. This provides that the
Plan shall have “the right to recover from the
[ beneficiary] any paynent for benefits” paid by the Plan
that the beneficiary is entitled to recover froma third
party. Specifically, the Plan has “a first |ien upon any

recovery . " that the beneficiary receives fromthe
third party . . . . |If the beneficiary recovers froma
third party and fails to reinburse the Plan, “then he
will be personally liable to [the Plan] . . . up to the

amount of the first lien.”®
Thi s passage explains the Court’s reluctance to enforce the Geat-

West plan provision, which itself provided for personal liability

of the beneficiary; Bauhaus’'s does not. And, again, G eat-Wst
Life involved a reinbursenent provision, not a subrogation
provi si on.

The subrogation renedy contained in the instant provisions is

doctrinally distinguishable from the varieties of restitution

di scussed in G eat-Wst Life. Subrogation stands on its own as a
typically equitable renedy.® Unlike garden-variety restitution or
rei mbursenent, subrogation does not require that the contested
funds be in the possession of the principal obligor; indeed, they
usually are not. This, | submt, is a controlling distinction for

the purposes of Geat-Wst Life.

%Id. at 711 (emphasis added).

®’See 1 GEORGE E. PALMER, THE LAW OF RESTITUTION (Little Brown 1978) § 1.5(b)
(“ Subrogation is an equitable remedy that was used as early as the seventeenth century.”); DAN B.
DoBBs, LAwW OF REMEDIES 8 4.3(1) (West 1993) (listing subrogation as a “major restitutionary
remedy in equity”), § 4.3(4) (“ Subrogation is another equitable remedy in which tracing is used to
prevent unjust enrichment and to give effective relief to the plaintiff.”).

Thereisno doubt that we have here a classic case of subrogation. See DOBBS, supranote 3,
8 4.3(4) (“The most familiar case of subrogation isthat of the collision insurer.”).
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4. O her Equi tabl e Renedi es

The term“subrogati on” does not occur anywhere in the majority

opinion in Geat-Wst Life, which discusses the renedies that the

parties in that case contested: injunction, restitution, and
conmon-|l aw trust renmedies.® The panel mpjority may therefore be
hol di ng that subrogation is per se not an equitable renmedy under

the statute. To whatever extent the nmgjority views G eat-Wst Life

as describing the only renedi es avail able under 8 1132(a)(3), the
majority fails to recognize that at least two of these three
perm ssible renedi es remain avail able to Bauhaus.® To reiterate,

the G eat-Wst Life Court held that restitution and trust renedi es

were unavailable to the ERISA plan in that case because the plan
essentially sought to inpose personal and general contractual
liability on the beneficiary, which was a | egal renedy, and not an
equi tabl e one. That objection does not |ie against Bauhaus.

The Suprene Court’s discussion of trust renedies is

particularly illumnating on this point. The Court noted that if

®Great-West Life, 122 S. Ct. at 713-18.

I njunctions may be problematic here. Neither of the parties has brought to our attention the
implicationsfor this case of the Anti-Injunction Act, 28 U.S.C. § 2283 (“ A court of the United States
may not grant aninjunctionto stay proceedingsin aState court except as expressy authorized by Act
of Congress, or where necessary inaid of itsjurisdiction, or to protect or effectuate itsjudgments.”).
This Circuit has previously upheld a district court’s dismissal, for failure to state a clam, of a
fiduciary’ s ERISA-preemption action that sought both an injunction against state-court proceedings
and adeclaratory judgment. Total Plan Services, Inc. v. Texas Retailers Ass n, 925 F.2d 142, 144
(5th Cir. 1991). Furthermore, in a non-ERISA preemption case, this Circuit aso stated that
declaratory judgment would not be available in cases where the Anti-Injunction Act forbids an
injunction. Texas Employers Insurance Ass n v. Jackson, 862 F.2d 491, 506 (5th Cir. 1988).
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a trustee advances funds to a trust beneficiary, that beneficiary’s
interest in the trust may be subject to a charge for repaynent of
the noney lent; but the Court distinguished the situation under

scrutiny in Geat-Wst Life by noting that “[t] hese setoff renedi es

do not give the trustee a separate equitable cause of action for
paynent from other noneys.”’ In contrast, the funds in the
Chancery Court truly are anal ogous to the corpus of a trust,’ so
Bauhaus has —or shoul d have —a setoff renedy in federal court.”
Those funds are not “other noneys,” but are instead precisely the
identifiable and traceabl e funds to which Bauhaus is entitled under
the Pl an. No judgnent for Bauhaus would create a general noney
obligation. Rather, such a judgnent would equitably dispose of a
particular quantum of funds in judicial custody, and would

therefore be equitable under the G eat-Wst Life test.

5. No Renedy in State Court

The fourth and final distinction between today’s case and

Geat-West Life is that here it is uncontroverted that Bauhaus

OGreat-West Life, 122 S. Ct. at 718.

The more direct analogy would of course be to regard the assets of the Plan as held in trust
for beneficiaries, but Congress likely did not intend that Bauhaus recover against a beneficiary’s
interest in the Plan —— in other words, a beneficiary’ s right to further health benefits.

?Neither party, nor the majority, makes an argument from Princess Lida of Thurn and Taxis
v. Thompson, 305 U.S. 456 (1939), and its sequelae regarding concurrent jurisdiction guasi in rem.
That doctrine might have been a better basis on which to decide this case than the result reached by
the mgority, which apparently will protect not only funds held by state courts, but aso fundsheld by
tort victims' lawyers and trustees, from federal ERISA jurisdiction, since such funds are aso not in
the victims' possession.
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| acks an adequate renedy in state court. This difference, while
perhaps insufficient on its owmn to justify viewng the relief
Bauhaus seeks as equitable, certainly adds strong support to that
concl usi on.

In Geat-West Life, the justices raised this issue in debating

what the Court’s holding would nean for cases in which a state-|aw
actionis preenpted by ERISA. The ngjority stated that its opinion

did not resolve the question:

W note . . . that there may have been other neans for
petitioners to obtain the essentially legal relief that
they seek . . . . W express no opinion as to whether

petitioners could have intervened in the state-court tort
action brought by respondents or whether a direct action
by petitioners against respondents asserting state-|aw
clains such as breach of contract would have been pre-
enpted by ERI SA 73

This passage reflects the Geat-Wst Life Court’s determ nation

that the ERISA plan in that case may have had other renedies
available toit. At the very least, the justices did not viewthat
possibility as forecl osed.

In today’s case, though, that possibility is foreclosed.
Bauhaus has no adequate legal renedy in either federal or state
court. In federal court, by ERISA's express terns, |egal renedies
are totally unavailable. 1In state court, Bauhaus is already party
to the action in Chancery Court; but that action obviously wll
avail it naught, because, as | describe below, M ssissippi’s anti -

assignnent rule holds sway there. This very problemwas foreseen

"Great-West Life, 122 S. Ct. at 718.
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by Justice G nsburg, dissenting in Geat-Wst Life:

After today, ERISA plans and fiduciaries unable to fit

their suits within the confines the Court’s opinion

constructs are barred froma federal forum they may seek

enforcenent of rei mbursenent provisions |ike the one here

at issue only in state court. Many such suits may be

precluded by antisubrogation |aws, others may be

preenpted by ERISA itself, and those that survive my

pr oduce di verse and potentially contradictory

interpretations of the disputed plan terns.’
The panel majority’s result wll henceforth require insurers that
advance funds to pay for nedical treatnent of m nor or inconpetent
M ssissippi tort victins to seek recovery of those funds in state
court, where the insurers are nowfated to fall victimto the state
rule. Wat plan admnistrator would risk fiduciary liability by
advanci ng funds of a plan under these conditions? None. And who
Wil be the victins of this result? Plan beneficiaries injured by
third parties.

The total absence of legal renedies in today's case is
i nportant because such absence was key to the distinction between

equity and law. Al though Justice Scalia stated for the majority in

Geat-Wst Life that “an injunction to conpel the paynent of noney

past due under a contract, or specific performance of a past due
nonetary obligation, was not typically available in equity,”” he
went on to discuss several exceptions to this rule, wthout

purporting to exhaust the |list of exceptions or identifying the

“Id. at 722 (Ginsburg, J., dissenting) (citation omitted).
1d. at 713 (majority).
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general principle from which those exceptions flow Yet that
principle is widely recogni zed: Wen the renedy of danages i s not
adequat e at | aw, equitable renedi es may be sought.’® This doctrine
is so well established that it nust be credited as one kind of
relief that was “typically available in equity” — the
qui ntessential alternate equitable renmedy that becones avail able
when | egal renedies are inadequate or nonexistent. Here, this
concl usi on does not run afoul of Justice Scalia s caution that the
statutory phrase “equitable relief” cannot nean any renedy, for the

sinple reason that —in contrast to G eat-Wst Life —injunction,

subrogation, restitution, and trust renedies are all, in the

circunstances of this case, emnently equitable.

Because the G eat-Wst Life Court expressed “no opinion” on
questions central to this aspect of the distinction between | aw and
equity, that <case sinply cannot be read to control the
jurisdictional outcone in today’'s case as nechanically as the panel
maj ority would suggest. | amsatisfied that we have the customary
| atitude here to apply the doctrine of adequacy of |egal renedies
as requiring resort to an equitable renedy and thus as supporting
federal jurisdiction. | ameven nore satisfied that we have erred

by failing to do so.

"°See id. at 725 (Ginsburg, J., dissenting); DAN B. DoBBS, LAW OF REMEDIES (West 1993)
§ 2.5(1) (discussing irreparable harm test); 8 2.5(2) (stating that an equitable remedy is “usualy
granted” in cases —— such as the insolvency of the defendant —— where “a lega remedy [ig]
available but not collectible”).
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Federal courts are certainly courts of Iimted jurisdiction,
but when that jurisdiction is mapped out by a statute |ike ERI SA
whi ch textually incorporates equity’s long traditions of fairness
and flexibility, those traditions nust be inported into the
jurisdictional cartographic exercise. That this inportation m ght
make the exercise less than crisp does not nean that the exercise
isillegitimte; on the contrary, it inplenents Congress’ s command
and therefore is our assigned task. | would hold the renedy
Bauhaus seeks in federal court to be equitable under the Mertens
test. Indeed, equity arose for the very purpose of correcting such
anonmalies in a coordinate court systemas the one we should correct
t oday.

6. Summary

In sum | would heed the warning of the dissenters in G eat-
West Life that if the district courts are held to | ack jurisdiction
of cases such as this, ERISA plaintiffs |ike Bauhaus woul d have to
sue in state court, overcone ERI SA preenption, and then contend
wth a welter of disparate state |aws — such as M ssissippi’s
anti-rei nbursenent doctrine at i ssue here —that could and |ikely
woul d defeat the congressional purpose of achieving a nationally

uni form set of rules to govern ERI SA plans.’”” This case presents

""See Fort Halifax Packing Co. v. Coyne, 482 U.S. 1, 9 (1987) (noting that Congress sought
through ERISA “to establish a uniform administration scheme” and to ensure that plan provisions
would be enforced in federal court, free of “the threat of conflicting or inconsistent State and local
regulation”) (internal quotation marks omitted).
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a stereotypical exanple of what the Geat-Wst Life dissenters

feared; nore inportantly, its postural facts are readily

di stingui shable fromthose of G eat-Wst Life and thus cry out for

a recognition of these differences and thus a different outcone.
In ny view, the renedy that Bauhaus seeks i s undeni ably equitabl e;
ergo Bauhaus’s conplaint arises under ERISA; ergo the district
court had subject-matter jurisdiction of this case.

Copel and nevert hel ess advances three defenses to Bauhaus’s
suit that she describes as jurisdictional: lack of a federal
question, lack of federal jurisdiction over the “interpled’ funds,
and consent to state jurisdiction. To whatever extent ny
di scussion of renedies has not already shown how these three
jurisdictional issues should be resolved, they collapse into the
preenption question: |f ERISA preenpts, there is a federal
guestion; federal jurisdiction is exclusive’ the Chancery Court
| acks jurisdiction to decide this case; and Bauhaus’s consent to
remand to that court cannot have conferred jurisdiction onit. To
preenption, therefore, | now turn — both to round out the
jurisdictional argunent and to denonstrate what is really at stake
in this case.

1. PREEMPTI ON

%29 U.S.C. § 1132(e):

Except for actions[by participants or beneficiaries] under subsection (a)(1)(B) of this
section, thedistrict courts of the United States shall have exclusivejurisdiction of civil
actionsunder thissubchapter brought by the Secretary or by aparticipant, beneficiary,
[or] fiduciary.
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The district court granted the notions to dismss solely on
preenption grounds. The court tersely stated that it

could engage in a lengthy analysis on the preenption
question present ed her e, but , after car ef ul
consideration, the court finds that dardy v. ATS, Inc.
Enpl oyee Wl fare Benefit Plan, 921 F. Supp. 394 (N.D.
M ss. 1996) (Davi dson, J.), ably resolves this
matter.

.o This court is in accord wth Judge Davi dson’s
concl usi on t hat

the state |aw under consideration...does not
prevent subrogation of clains, nor does it
even directly addr ess t he matter of
subrogation. The admnistration of a mnor’s
estate is entirely a matter of state |aw, and
is law of general application which affects a
broad range of matters entirely unrelated to
ERI SA plans.... The [plan] in this case would
have this court preenpt not a state |aw which
i npi nges upon contractual subrogation rights
under ERISA, but a state law of general
application which has only an incidental
ef fect upon an ERI SA plan. The state law in
question...relates to ERISA in “too tenuous,
renot e, or peripheral a mnner” to Dbe
preenpted in this case.’

G ardy, on which the district court relied entirely, is but one of
several cases in which state and federal courts in M ssissippi have
hel d that ERI SA does not preenpt the state’s jurisprudential rule
requi ri ng Chancery-Court approval of any assignnent of a mnor’s
interest in insurance proceeds.

1. M ssi ssippi’'s Anti-Assignnent Rul e

M ssi ssippi’s anti-assignnent rule was announced in MCoy v.

Bauhaus, USA, Inc. v. Copeland, 2001 WL 1524373 at *1 (N.D. Miss. 2001) (citing Clardy
v. ATS, Inc. Employee Welfare Benefit Plan, 921 F. Supp. 394, 399 (N.D. Miss. 1996)).
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Preferred Risk Ins. Co.,8 in which the M ssissippi Suprene Court

derived, fromthat state’ s uninsured-notorists |law, the principle
that a parent, acting individually, cannot transfer a child s right
to insurance proceeds, even in exchange for nedical treatnent
followi ng the accident that gives rise to the right.® That court
| ater extended its MCoy holding by requiring that parents seek
chancery-court approval to assign insurance proceeds.?

From the purely common-law rule of MCoy, state and federal
courts in Mssissippi have taken the giant step needed to reach the
view that this rule sonehow wi t hst ands ERI SA preenption, oblivious
to the universal recognition that ERISA's is one of the nost

pervasive of all federal preenptions. |In Cooper Tire & Rubber Co.

v. Striplin,® the M ssissippi Suprene Court dism ssed as “w t hout

merit” an enpl oyer’s argunent that ERI SA permitted the enployer to
enforce a subrogati on agreenent and recover the nedi cal expenses of
a covered mnor to whom an insurer had paid benefits.? The court

proceeded from the prem se that “Congress did not pre-enpt areas

8McCoy v. Preferred Risk Ins. Co., 471 So.2d 396 (Miss. 1985).

8 d. at 398-99; id. at 397-98 (“ These [uninsured motorist] benefitswere duethe son, David,
who wasthe person injured, and hisparentsasindividuas had no authority to assign such benefits.”).

8M ethodist Hospitalsof Memphisv. Marsh, 518 So.2d 1227, 1228 (Miss. 1988) (“Mrs. Tina
Marsh, themother, had no legal authority, in the absence of prior chancery court approval, to execute
any document binding Stephen’ sestate insofar asthe insurance proceedsto which he wasentitled.”).

8Cooper Tire & Rubber Co. v. Striplin, 652 So.2d 1102 (Miss. 1995).

#1d. at 1104.
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traditionally regulated by the states” — areas such as donestic
relations and m nors’ business.® This rallying cry has nmet with
great favor in the Northern District of Mssissippi: The instant
case is at least the third in which that court has held that ERI SA
does not preenpt the Mssissippi anti-assignnent rule.88 The
district court certainly abided by its own jurisprudence, if
not hi ng nore precedential, in finding no preenption here. But that
jurisprudence, exam ned in the |ight of Suprene Court precedent, is
sinply incorrect; for the M ssissippi Suprenme Court’s prem se that
ERI SA does not preenpt areas traditionally regul ated by the states
sinply does not hold water.

2. Pr eenpti on under ERI SA

ERI SA states that “the provisions of this subchapter
shal | supersede any and all State |aws insofar as they may now or
hereafter relate to any enployee benefit plan.”?® ERI SA' s
provi sions preenpt state jurisprudential rules as well as state

statutes.® |t matters not that an ERI SA savi ngs cl ause states that

#]d. at 1103-04.

8See Ashmorev. Healthcare Recoveries, Inc. (Inre Ashmore), 1998 WL 211778 at *2 (N.D.
Miss. 1998) (“Even if the parties’ ERISA plan contained an express subrogation clause, Mississippi
law requiring prior chancery court approval of assignment of a minor’s right to insurance proceeds
would not be preempted by ERISA.”); Clardy, 921 F. Supp. 394, 397401 (N.D. Miss. 1996).

8729 U.S.C. § 1144(a).

8pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 48 n.1 (1987) (“ Decisional law that ‘ regul ates
insurance’ may fal under the savings clause.”); 29 U.S.C. § 1144(c) (“For purposes of this section:
(1) Theterm* State law’ includes al laws, decisions, rules, regulations, or other State action having
the effect of law, of any State.”).
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“nothing in this subchapter shall be construed to exenpt or relieve
any person fromany |aw of any State which regul ates insurance”®:

ERI SA's “deener clause” declares that an enpl oyee benefit plan —

whi ch, as all parties concede, the Pl an unquestionably is —shall
not be “deened to be an i nsurance conpany . . . or to be engaged in
the business of insurance . . . for purposes of any |aw of any

State purporting to regul ate i nsurance conpanies.”® Neither does
it matter here that ERISA shall not preenpt “any generally
applicable crimnal law of a State,”® a qualified donestic
rel ati ons order, or a nedical child support order. %

The Suprene Court has clarified that the “relate[s] to”
standard shows that Congress intended ERI SA “to establish pension

pl an regul ati on as exclusively a federal concern.”® For exanple,

in FMC Corp. v. Holliday,® the Court held that ERI SA preenpted a

Pennsyl vani a statute that forbade rei nbursenent or subrogation from

aclaimant’s tort recovery in a notor-vehicle action.® There, the

829 U.S.C. § 1144(b)(2)(A).
029 U.S.C. § 1144(b)(2)(B).
9129 U.S.C. § 1144(b)(4).
229 U.S.C. § 1144(b)(7).

“Aless v. Raybestos-Manhattan, Inc., 451 U.S. 504, 523 (1981).

“EMC Corp. v. Holliday, 498 U.S. 52 (1990).

®|d. at 54 (describing the statute); id. at 58 (“ Pennsylvania s antisubrogation law ‘relate]s]
to’ an employee benefit plan.”).
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state law “relate[d] to” an ERISA plan because it “risk[ed]
subj ecting plan adm nistrators to conflicting state regul ations. "9
The Court stated that its construction of ERI SA was “respectful of
the presunption that Congress does not intend to preenpt areas of
traditional state regul ati on” because t hat construction
di stingui shed between plans —I|ike the one now before us —t hat
are self-funded and those that are insured, permtting the states
toregulate the latter nore closely, in accordance with the states’
| ongstanding role in regulating the insurance industry.?

Despite its abstract concern for areas of traditional state
regul ati on, however, when push has cone to shove, the Suprenme Court
has held that ERI SA preenpts any nunber of such areas. For
exanpl e, the Court held that ERI SA trunps the effect of Louisiana' s

comunity property system and succession | aws, prototypical areas

of traditional state regulation. In Boggs v. Boqggs, ® the sons of

a decedent’s first wife (herself al so deceased) contended that her
assignnent to themof her interests in the decedent’s annuity was
valid under Louisiana |law, the second spouse clained that the

annuity was all hers under ERISA °° After we, acting as a sharply

%|d. at 59.
d. at 62.

®Boggs v. Boggs, 520 U.S. 833 (1997).

#|d. at 836-38.
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di vided en banc court, held for the sons, ! the Suprene Court
reversed. Despite the fact that comunity property | aws “i npl enent
policies and values lying within the traditional domain of the
States,”1% the Court held that ERI SA’s survivor annuity provisions
preenpted and controll ed. 192

Just |l ast year, and nore directly relevant to this appeal, the

Suprene Court, in Egelhoff v. Egelhoff, confirnmed that ERI SA

preenpts a state statutory schene closely tied to the traditional
state concerns of probate and famly law. At issue in Egel hoff was
the effect of a Wshington state statute that automatically
revoked, upon a couple’s divorce, any designation of a spouse as
the beneficiary of a nonprobate asset.! Justice Thomas, witing
for a majority of seven justices, held that this beneficiary-
revocation |law had an “inperm ssi ble connection with ERI SA pl ans”
because it ran counter to ERISA's commands that the plan shall
specify those to whombenefits shall be paid and that the fiduciary

shal | adm nister the plan in accordance with plan docunents. % The

1©Boggs v. Boggs, 82 F.3d 90 (5th Cir. 1996), rehearing en banc denied, Boggs v. Boggs,
89 F.3d 1169 (5th Cir. 1996).

191B0oggs, 520 U.S. at 840.
192]d, at 841-44.

1%3Egelhoff v. Egelhoff, 121 S.Ct. 1332 (2001).

1%%d, at 1325-26.

1%9]d, at 1327-28.
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Washi ngton statute, the Court determ ned, “govern[ed] the paynent
of benefits, a <central mtter of plan admnistration.”
Furt her nor e, enf or cenent of the Wshington statute would
i nper m ssi bly “Interfere wth national ly uni form pl an
adm ni stration” and rai se the possibility that adm ni strators would
shift the costs of that interference onto plans’ beneficiaries:

If they instead decide to await the results of litigation

bef ore payi ng benefits, they will sinply transfer to the

beneficiaries the costs of delay and wuncertainty.

Requiring ERISA adm nistrators to master the relevant

laws of 50 States and to contend with litigation would

underm ne the congressional goal of mnimzing the

adm ni strative and fi nanci al bur dens on pl an

admnistrators —— burdens ultimately borne by the

benefici ari es. 1%
The Court acknow edged that famly law is an area of traditional
state regulation, but concluded that the presunption against
preenption in such an area “can be overcone where, as here,
Congress has made clear its desire for preenption. Accordingly, we
have not hesitated to find state famly |law pre-enpted when it
conflicts with ERISA or relates to ERI SA pl ans. " 198

Egel hoff is not neaningfully distinguishable fromthis case.
Each dispute involves paynent of benefits under the plan; each

state’s |law woul d prevent the plan adm nistrator fromrelying on

the plan’s docunents alone; and each state’'s law inplicates a

16| d, at 1328.
97Egelhoff, 121 S.Ct. at 1329 (quotation marks, brackets, and citation omitted).

198, at 1330 (citing Boggs).
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traditional area of state regulation. Albeit prior to Geat-Wst

Life, district courts in several circuits have squarely held that,
to the extent there is any conflict, ERI SA preenpts state statutes
that protect m nors agai nst parental assignnent of their insurance
proceeds or other parental contracts on their behal f. 19

Copel and does not address these precedents, virtually ignores
Boggs and Egelhoff, and in attenpting to distinguish FEM
m scharacteri zes what the district court didinthe instant case.
Copel and has begged the question by relying exclusively on the
state and federal precedents from M ssissippi, which heretofore
have not been tested in the crucible of federal appeals. Copel and
al so argues that the ERI SA provision exenpting “qualified donestic

rel ations orders”!! from preenption applies; but no qualified

19See Great West Life and Annuity Ins. Co. v. Moore, 133 F. Supp. 2d 677, 680 (N.D. IIl.
2001) (“The lllinois rule which prohibits insurers from having a right of subrogation and
reimbursement against a covered person when the covered person is a minor is preempted under
ERISA."); Estate of Lakev. Marten, 946 F. Supp. 605, 610 (N.D. Ill. 1996) (* Subjecting self-funded
ERISA plansto variousstate anti-subrogation laws. . . would be contrary to the purpose of ERISA’s
preemption clause, which was to avoid a multiplicity of regulation in order to permit the nationally
uniform administration of employee benefit plans.”); Blue Cross and Blue Shield of Alabama v.
Cooke, 3 F. Supp. 2d 668, 672 (E.D.N.C. 1997) (finding that ERISA preempted North Carolina' s
doctrine limiting authority of parents to contract on behalf of their children for anything other than
“necessaries’); Rhodes, Inc. v. Morrow, 937 F. Supp. 1202, 1211-12 (M.D.N.C. 1996) (same).

10Copeland’s appellate brief states that “the district court did not reach a preemption
determination because it did not have jurisdiction over the guardianship funds.” This misstates the
district court’ s express holding that ERISA did not preempt Mississippi’ santi-assignment rule. The
court summed up thus. “[B]ecause plaintiff is not entitled to a declaration . . . that its entire
subrogation claim is valid and enforceable, that matter not having been completely preempted by
ERISA, the motions of defendants to dismiss are granted.” Bauhaus, 2001 WL 1524373 at *2
(emphasis added).

11129 U.S.C. § 1144(b)(7).
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donestic relations order is at issue here, nor could one be. 2
To summari ze, the Suprene Court has nade abundantly cl ear that
by enacting ERI SA, Congress spoke loudly and lucidly enough to
preenpt both Louisiana’ s marital -property system and Washi ngton’s
famly and probate |aw G ven these precedents, M ssissippi’s
anti-assignnent rule cannot wthstand preenption. A mnor’s
financial business is traditionally an area of state regul ation,
but no nore so than fam|ly-property, inheritance, or probate |aw.
I11. CONCLUSI ON
| regret that ny coll eagues’ s parsinoniousness with federa
jurisdiction pretermts our addressing this issue and reaching this
i ndubitable result. Plaintiffs who put forward clains that are
conpletely control |l ed, and i ndeed vi ndi cat ed, by t he npost panoram c
and potent federal statutory preenption presently on the books
shoul d have their days in federal court.
For the foregoing reasons, | view the district court’s
dismssal for either lack of jurisdiction or failure to state a
claim as reversible error. Despite the majority’s reliance on

Geat-West Life to affirmthe district court, | am convi nced t hat

the district court did have jurisdiction of this case.

| respectfully dissent.

125 ch an order, to qualify for the exception from ERISA preemption, must “create] ] or
recognize| ] the existence of an alternate payee sright to, or assigns to an alternate payee the right
to, receive dl or a portion of the benefits payable with respect to a participant under a plan.” 29
U.S.C. §1056(d)(3)(B)(i)(I).
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