IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60304

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

RODALTON HART
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Mssissippi (Jackson Division)

June 12, 2002
Bef ore KING Chief Judge, and REAVLEY and WENER Circuit Judges.

WENER, Circuit Judge:

Def endant - Appel | ant Rodalton Hart (“Rodalton”) appeals his
conviction by a jury for violations of 18 U . S.C. 8§ 1014 (“§ 1014")
and 18 U.S.C. 8§ 201(b)(1)(B) (“8 201(b)(1)(B)”). W conclude that
the United States’s (“the governnent’s”) “summary” witness did far
nmore than summari ze previously-presented evidence, and that, when
the summary wtness’'s testinony and acconpanying docunentary
evidence is redacted, the remaining evidence is insufficient to
prove the governnment’s case agai nst Rodalton beyond a reasonabl e
doubt . We therefore reverse Rodalton’s conviction, vacate his

sentence, and remand the case for a new trial.

| . Facts and Proceedi ngs



Rodalton has been a resident and famly farnmer in Hol nes
County, M ssissippi for nost of his life. After his graduation
fromJacksonville State University in 1972, he returned to Hol nes
County to help his father run the famly farm In addition to
helping his father, Rodalton started his own farm gradually
expanding his operation from thirteen acres — cultivating row
crops and raising cattle —to several thousand acres by the m d-
1980s. Hi s success in farm ng was anong the factors that | ed M ke
Espy, who was Secretary of Agriculture at the tine, to appoint
Rodal t on as one of Espy’s advi sors.

In 1993, Rodalton and his brothers, who were also involved in
farmng, formed five separate partnerships, hoping to run their
farmng operations nore efficiently by sharing |abor, |and, and
equi pnent, and thereby nmaximze their incone. Anmong the
partnerships were R & C Farns (Rodalton and his wife, Carnella),
and C & D Farns (C eveland Hart and Chester Hart, with C evel and
and Rodalton serving as the local business contacts for the
partnership). Another Hart brother, Larry, farnmed individually,
but he and Rodalton served together as the business contacts for
Larry Hart’s farm ng operation.

After weather-related problens in 1993 and 1995, Rodalton and
Carnmella were declared eligible for federal disaster relief and an
energency | oan. Rodalton applied to the United States Departnent

of Agriculture, Farm Service Agency (“FSA’ or “the Agency”) for



such assistance,! but the application was denied. Wen he | ooked
into this matter, Rodalton discovered that his FSA file had been
transferred to the office of the Inspector General of the
Departnent of Agriculture, in connection with that office’s
i nvestigation of Secretary Espy. Wthout the file, the FSA could
not process Hart’s application. Rodalton traveled to Washi ngton,
D.C. to neet with federal officials, congressnen, and Senate staff
menbers in an effort to have his |loan processed, but by the tine
anyt hing coul d be done to renedy the situation, the 1996 crop year
had passed.

Wt hout the 1996 | oans, the Hart brothers’ partnerships needed
financi al assistance in 1997 and 1998. Accordingly, they submtted
applications to the FSAin both years, including disclosure to the
FSA of the partnerships’ debts, liabilities, and projections of
i ncone, operations, and expenses. For the applications in

question, the process of disclosing and assessing the financial

! The Agency has the responsibility for collecting,
servicing, and liquidating all |oans nade or insured by the
Agency under the various farm| oan prograns of the Departnent of
Agriculture. 7 CF.R 8 2.42(a)(29). Under the federal farm
| oan assi stance prograns adm ni stered by the Agency, a farner may
apply for various assistance, including operating | oans and
energency |l oans. “The basic objective of the [operating | oans]
programis to provide credit and managenent assistance to farners
and ranchers to becone operators of famly-sized farns or
conti nue such operations when credit is not avail able el sewhere.”
7 CF.R § 1941.2. This financial assistance “enables famly-
farm operators to use their | and, |abor and other resources and
to inprove their living and financial conditions so that they can

obtain credit elsewhere.” 1d. Energency |loans, on the other
hand, are designed to provide disaster relief assistance to
farmer. See, e.qg., 7 CF.R 88 1945.154, 1945.162.
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data required several nonths of work between the Harts and the
| ocal FSA agent who worked closely with them Ol ando Kil crease.
Rodal ton signed the applications on behalf of R& C Farns, C & D
Farns, and Larry Hart, certifying the follow ng:

The above information is furnished for the

sole purpose of securing and naintaining
credits [sic] and is certified to be conplete

and correct. The undersigned authorizes the
FmHA to make al |l i nquiries deened necessary to
verify the accuracy of the information
cont ai ned above to determ ne ny

[creditworthiness] and to answer questions
about their credit experience with ne. I
agree to notify FnHA pronptly to [sic] any
material changes to the above. | recognize
that making any false statenment on this Farm
and Hone Pl an or any other |oan docunent may
constitute a violation of crimnal |aw.

From the information disclosed, Kilcrease finally created a
“Farmand Hone Plan” (“FHP’) for each of the various partnerships.
A FHP is a conputer generated “projection that accurately refl ects
the borrower’s plan of operation for the production or marketing
cycle.”? |ts essential purpose is to denonstrate that the farner
applying for the loan expects a positive cash flow for the
projected crop year.® Rodalton and his brothers signed the FHPs
that Kilcrease had created, certifying the foll ow ng:

| agree to follow this plan and to discuss
wth the County Supervisor any inportant
changes that nmay becone necessary. This is a
prospective plan and does not release the

security interest of the governnment in any
security referred to in this plan. “I

27 CF.R 8 1924.54.
7 CF.R 8§ 1924.56.



recogni ze that nmaking any fal se statenent on
this Fanr [sic] and Honme Plan or any other
| oan docunent nmay constitute a violation of
federal crimnal law.]”

After the 1997 and 1998 FHPs had been submtted, the
governnent began to investigate the Hart brothers’ farmng
operations. Rodalton contends that the governnent comrenced this
investigation as retaliation for his “failure to provi de any usef ul
information to the governnent in its investigation of Mke Espy.”
What ever the governnent’s incentive mght have been, the
investigationinto the Hart brothers’ farm ng operations cul m nated
ina 1999 grand jury indictnment, in which Rodalton and two of his
brothers, Ceveland and Larry, were charged with engaging in a
conspiracy to defraud t he governnent and nmaki ng fal se statenents to
the governnent in the 1997 and 1998 FHPs. The indictnment also
charged Cleveland Hart with disposing of property that had been
pl edged to the FSA, and charged Rodalton with bribing an FSA
official.*

After a two-week trial, a jury found the three brothers not
guilty of the conspiracy charge, and al so found Larry and Cl evel and

Hart not guilty of all other charges against them The jury found

Rodalton gquilty, however, of knowngly making material false

4 The indictnent also charged Harrell Neal, an FSA
agricul tural nmanager specialist, with accepting bribes in return
for being influenced to conmt fraud on the United States. Neal
entered into a plea agreenent, however, in which he agreed to
plead guilty and testify for the governnent in its prosecution of
the Hart brothers in exchange for the prosecutor’s recomendati on
to the court that Neal receive a reduced sentence.
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statenents to the FSA in 1997 and 1998 for the purpose of

influencing the grant of loans, in violation of 8§ 1014; and of

corruptly giving $1,000 to a public official (Neal) with the intent

to influence the official to commt fraud on the United States —
in the form of approving operating loans to the Hart brothers’

partnerships —in violation of 8§ 201(b)(1)(B). Rodalton tinely

appeal ed his conviction and sentence.

1. Analysis

A. Standard of Revi ew

The trial court has discretion to determ ne
whether illustrative charts my be used
pursuant to Fed. R Evid. 1006. United States
v. Snyth, 556 F.2d 1179, 1184 (5th G r. 1977);
Baines v. U S., 426 F.2d 833, 840 (5th GCr.
1970); Lloyd v. United States, 226 F.2d 9, 16
(5th Gr. 1955). Unl ess that discretion is
abused, we wIll not reverse the court’s
deci sion.?®

If the court errs in its evidentiary ruling, the “error can be
excused if it was harmess.”® |In applying this rule, we have

st at ed:

A nonconstitutional trial error is harmess
unless it “had substantial and injurious
effect or influence in determning the jury’s
verdict.” [Lowery, 135 F.3d at 959] (quoting
Kotteakos v. United States, 328 U. S. 750, 776
(1946)); see United States v. Sanchez-Sotel o,
8 F.3d 202, 210 (5th G r. 1993) (stating that
in order to reverse a conviction on the basis
of an evidentiary error, the appellate court

SUnited States v. Means, 695 F.2d 811, 817 (5th Gr. 1983).

6 United States v. Pol asek, 162 F.3d 878, 886 (5th GCir.
1998) (citing United States v. Lowery, 135 F.3d 957, 959 (5th
Cir. 1998)).




must find a “significant possibility that the
testinony had a substantial inpact on the
jury”) (quoting United States v. Cain, 587
F.2d 678, 682 (5th CGr. 1979)).°

B. D scussion

Rodalton contends that the district court abused its
di scretion when it allowed a governnent witness, Shelly Davis, to
testify as a summary w tness pursuant to Federal Rule of Evidence
1006 (“FRE 1006”), and to present, as a “summary,” sone FHPs that
she had prepared. W agree with Hart, and therefore reverse the
j udgnent agai nst him

FRE 1006 provi des:

Rul e 1006. Sunmmari es

The contents of vol um nous writings,
r ecor di ngs, or photographs which cannot
conveniently be examned in court nmay be
presented in the formof a chart, summary, or
cal cul ati on. The originals, or duplicates,
shall be nmade available for examnation or
copyi ng, or both, by other parties at
reasonable time and place. The court may
order that they be produced in court.

Recogni zi ng the “powerful inpression which charts can nake upon a
jury, vesting the charts with “an air of credibility independent
of the evidence purported to be summarized,”® we have repeatedly

cautioned that trial judges must carefully handle their

" 1d. (parallel citations and punctuation parentheticals
omtted).

8 Means, 695 F.2d at 817 (citing Steele v. United States,
222 F.2d 628, 630 (5th Cr. 1955)).
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preparation and use.”® Not only nust such “witings, recordings,
or photographs” be so “volumnous” that they “cannot [be]

conveniently examned in court,” as the Rule specifies, but there
must be “supporting evidence [that] has been presented previously
to the jury” to establish any assunptions reflected in the
sunmary. 10

Inits case against the Harts, the governnent presented Davis,
an enployee of the FSA, to introduce revised FHPs that she had
prepared, and to offer testinony about the revised Plans.
According to the governnent, Davis’'s revised FHPs di d nothing nore
than illustrate what the result woul d have been if all of the debts
testified to by the governnment’s witnesses had been i ncluded on the
Harts' actual FHPs.

Hart objected to the governnent’s strategy fromthe outset,
poi nting out that the governnment had failed to designate Davis (or
anyone else) as an expert witness, and that the governnent was
attenpting to prove essential elenents of its case against him
through the inproper use of FRE 1006. In particular, Hart

conpl ai ned that the governnent had only presented evidence through

its previous witnesses to show the Hart brothers’ liability for

® United States v. Jennings, 724 F.2d 436, 441 (5th Cr.
1984) (citing Myers v. United States, 356 F.2d 469, 470 (5th
Cr.), cert. denied, 384 U S. 952 (1966)).

10 Jennings, 724 F.2d at 442 (citing United states v. Means,
695 F.2d 811, 817 (5th Gr. 1983) (citing United States v. Diez,
515 F.2d 892, 905 (5th Cir. 1975), cert. denied, 423 U S. 1052
(1976))).




debts that were not included on the original FHPs. As Rodal ton

argues in his appellate brief,

Prior to the testinony of Shelly Davis, the
governnent failed to present any evidence
what soever that the debts Ms. Davis included
in her five separate sunmaries (which were
five Farmand Hone Pl an forns) should actually
have been reported in the cateqgories she
sel ected, should even have been reported in
the five Farm and Hone Plans at all, or even
the proper amounts of such debts that shoul d
or _should not have been reported on the Farm
and Hone Pl ans. [Enphasis added. ]

Rodal t on advanced this argunent prior to Davis' s testinony,

in canera conference, as well:

The governnment has to put proof in. Your Honor, if |

just go through the trial at this point. They ve called
W tnesses to say, “l did the Farmand Hone Plan. This is

the Farm and Hone Plan.” One wtness says, “I

sonething wong.” Then they’ve called wtnesses to put

in debts that they say that they owed.
They have not called any wtnesses to
establish that those debts are debts that
should have been put on the Farm and Hone

Pl an. They have not established the
underlvying proof that that is the case.
They have not established that —we

can show debts out the kazoo. The issue is
should they be on the Farm and Hone Pl an.
They have not established that.

If they had established that a debt
should be on a Farm and Hone Plan, allowed
that testinony through a witness to which we
could cross-exam ne [sic], then, your Honor, a
summary witness to put it on a Farm and Hone
Plan or to do whatever, | wouldn't object.
But they have not —they have not —if the
want to summari ze all the debts they put in on
a chart, that's fine; but they're goi ng beyond
that, your Honor.

They have not established that these are
debts that shoul d have been reported on a Farm
and Hone Pl an t hrough any wi tness, through the
witnesses who did the Farm and Hone Pl an,
through the FSA officers who worked there

9
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t hrough expert testinony as in the Tannehill
case.

By not requiring themto prove that the
debts thenselves are debts that should be

reported, allowing them to sinply call a
wtness to put them into a category w thout
know edge, wthout —— and not an expert

prejudices us, and it goes beyond a sunmary
W t ness, your Honor.

This is —what they're trying to prove
t hrough these summary charts is this is where
they belong without offering any proof that
t hey bel ong there.

Qur meticul ous reviewof the record convinces us that thereis
merit to Rodalton’s contentions on the i ssue of inproper use of the
purported summary w tness. Reading Davis’s testinony under direct
and cross exam nation, it becones abundantly clear that the proper
preparation of a FHP is anything but a sinple and straightforward
exercise. Surveying the governnent’s case as a whol e, noreover
the total absence of any independent testinony to support Davis’'s
assunptions in preparing the FHPs becones pal pable. In short, it
is apparent to us that Davis functioned as the governnent’s sole
expert wtness regarding the proper preparation of (1) FHPs
generally, and (2) the Hart brothers’ FHPs in particul ar, thereby
unquesti onably exceedi ng the scope of FRE 1006.

Davis’s testinony reveals the extrene conplexity of the FHP
preparation process. Wth respect to plan preparation, there were
two separate sources of confusion with which the jury had to
grapple, and for which the jury was forced to rely solely on
Davis’s “summary” presentation to resolve. The first was the

sonewhat nechanical issue of determning what debts, and what
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percent age of those debts, should be included on the FHP according
to the relevant regqgul ati ons.

The second source of potential jury confusion derived fromthe
fact that the Harts’ original FHPs were drawn up by |ocal county
FSA agents with the objective of assisting farners, based not only
on all of the submtted paperwork, but on the particular |oca
agents’ day-to-day interactions wwth the Harts and their creditors,
and “real tinme” judgnent calls. In stark contrast, Davis’s
“summary” FHPs were created specifically in preparation for
governnent’s prosecution of the Harts, relying solely on the
contents of the paper files which she construed in a |ight npst
favorable to the prosecution and thus | east favorable to the Harts.
This latter source of confusion would have been acceptabl e (being
a fact-specific question of bias and credibility, which the jury is
wel | equi pped to address), had the governnment properly elimnated
the first —educating the jury about the nechanics of preparing
FHPs under the relevant regul ations —through independent proof
prior to Davis's testinony, as required by FRE 1006. This the
governnent failed to do, and therein |ies the genesis of reversible
error in this case.

The governnent insists repeatedly inits appellate brief that
the FSA agent who originally prepared the Hart brothers’ FHPs
testified that “all debts” of an applicant bel ong on such a plan.
Therefore, argues the governnent, Davis's inclusion of all of the

debts testified to by the governnent’s w tnesses was based on an
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assunption that was proved prior to the presentation of her
“summary.” W disagree. The blanket statenent that “all debts”
must be i ncluded on the FHP was a woeful |y i nadequat e gui del i ne for
answering the particular questions that confronted the jury
concerning the proper preparation of a FHP. Instead, the jurors
were forced to rely solely on Davis’s interpretation of the scope

of “all debts” and on her proffered expertise in drawi ng up FHPs
when the jury was deliberating about nyriad bew | deri ng probl ens,
including, without limtation: (1) If four brothers in partnership
relation to one another are liable for a debt, the annual debt
service payment on which totals $27, 000, nust each brother include
the full $27,000 on his FHP in a colum headed, “Ampunt Due This
Year”?; (2) Should current crop year expenses incurred before
signing a FHP into effect in July (i.e., inthe mddle of the crop
year) be recorded as a projected crop-year expense, a current
operating expense, or a current farmliability?; and (3) If a FHP
lists a credit card bill in the farmer’s wfe's nanme, and the
farmer’s list of “living expenses” accounts for his expenses and
those of his famly, is it proper also to include the non-farm
incone of the farnmer’'s wife? W are constrained to explain that
t hese few exanpl es scarcely convey the overarching and pervasive
confusi on and conpl exity that emanate fromthose extensive portions
of the trial transcript touching on questions of proper FHP

preparati on.

The point we nmake is not whether Davis's interpretation and
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application of the regulations were correct or whether her
reconstructed FHPs for the Harts were correctly prepared. Rather,
our point is to address the core problem of the governnent’s
failure to adduce any evidence —to |lay the necessary predicate
prior to Davis's presentation of the “sunmary” FHPs —in support
of the many assunptions and conclusions that Davis drew when
preparing her versions of the “proper” FHPs. Under the guise of a
“summary” presentation, the governnent introduced its sole wtness
who coul d explain to the jury the proper preparation of FHPs. Even
the district court appears to have devel oped a reliance on Davis’'s
interpretation as the trial wore on. Prior to her testinony, in
the sanme in canera conference fromwhich Hart’s argunent is above
excerpted, the district court correctly observed,

Here | am concerned about the issue that is

raised that, apparently, she would testify

that this is the proper way to prepare this

Farm and Hone Plan from these. And | don’t

know that that’s a summary wtness. That

sounds nore |ike an expert wtness.

It does bother ne —and this is related to a

di scussion we had earlier in an argunent that
M. Sweet just nmade that we don’t know whet her

this information is materi al. We don’t know
what a proper way to put together a Farm and
Honme Plan is. W don't know —do we?

| know you’ ve got a materiality issue that

court [sic] has reached, but it seens to ne

that the governnment has got to prove at | east

where these itens ought to be put on the form
Yet, by the tinme the governnent conducted its redirect exam nation
of Davis, even the court exhibited an acceptance and dependence on

her interpretation for its conprehension of the relevant
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regul ati ons and procedures:

Q [By governnent] \Which debts —well, let nme ask it
this way: How many debts of a borrower should be |isted
on the Farm and Home Pl an?

A. [ Davi s] All of the farm as well as nonfarm debt
should be listed on the Farm and Hone Pl an.

Q Let ne hand you —

MR, SWEET [for Rodalton Hart]: To which we
obj ect, your Honor, beyond the —nmy we —
may | approach one nonent, your Honor?

THE COURT: Yes, Sir.
( BENCH CONFERENCE)

VR, SWEET: Your Honor, that's a whole new
different regulation, a whole new different
area that all debts go on a Farm and Hone
Pl an. They don’t. He's just asking her.
She’s not stating a basis for it, no basis for
it, just is she says it. [sic]

There are specific regulations and that’s
—this is not correct. And | didn't go in
and say all debts. W went to the debts she
claimed. Sone debts went back. But that is a
whol e new area, your Honor, that there’s a —
as to what debts go on the plan, there’'s a
specific regul ation.

THE COURT: |If all debts go on it according to her,
all debts go on it. Overruled.

( BENCH CONFERENCE CONCLUDED)
| f an experienced Chief Judge of a district court conprising vast
rural areas of an agrarian state, fully aware of the potential
dangers of allow ng summary evidence to do nore than summari ze,
could lapse into such reliance on Davis’s interpretation of these
byzantine rules and arcane regul ati ons, can there be any question

that the jury’s reliance on her testinony nust have been absol ute?

14



We t hink not.
As noted at the outset, we have nade it quite clear that

proper use of FRE 1006 requires that there be “supporting evidence

[that] has been presented previously to the jury” to establish any

assunptions reflected in the summary.!* The governnent failed
utterly to neet this requirenent. Instead, it devoted nost of its
energy to showing the existence of debts that it naintains were
undi scl osed, w thout presenting any evidence to support the sinple

proposition that the full anpunt of those debts shown bel onged on

a properly prepared FHP. The governnent easily could have

desi gnated an expert wtness for this purpose, but elected not to
do so. In an apparent effort to make up for its om ssion, the
governnent attenpted to prove this crucial m ssing el enent through
the adm ssion of a “summary” chart. But we have stated before, and
enphasi ze here again: The governnent cannot use a “summary” chart
under FRE 1006 “to assune that which it was required to prove
beyond a reasonable doubt as operative facts of the alleged
of fense.”'? Yet that is precisely what the governnent tried to do
here, through the docunentary introduction of Davis’s revised FHPs

and the presentation of her acconpanying explanatory testinony.

11 Jennings, 724 F.2d at 442 (citing United states v. Means,
695 F.2d 811, 817 (5th Gr. 1983) (citing United States v. D ez,
515 F.2d 892, 905 (5th Cir. 1975), cert. denied, 423 U S. 1052
(1976))) (enphasis added).

12 United States v. Taylor, 210 F.3d 311, 316 (5th Cr.
2000) (citing Baines v. United States, 426 F.2d 833, 840 (5th
Cr. 1070)).
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Because, over vigorous objection, Davis was allowed to do far nore
than summari ze previously presented evidence, we are |left wth no
choice but to conclude that the district court abused its
discretion in allowng her testinony and her reconstructed FHPs
into evidence under FRE 1006.

Furthernore, there can be no question that this abuse of
di scretion “had substantial and injurious effect or influence in
determining the jury's verdict.”?® M ndful as we are of the
conplete reliance that the jury nust have had on Davis’'s “summary”
evidence, there is far nore than a “significant possibility that
the testinmony had a substantial inpact on the jury”.* W are
convinced, in fact, that, absent Davis’s testinony and acconpanyi ng
docunents, the governnent failed to prove a critical elenent of its
case against Rodalton beyond a reasonable doubt, and that
Rodal ton’s substantial rights were affected by the adm ssion of
Davi s’ s revi sed FHPs and her expl anatory testinony.!® The district
court’s decision to allow Davis's testinony and “sunmmary” FHP
therefore constitutes reversible error, not nerely harmess

nonconstitutional trial error.?®

13 United States v. Lowery, 135 F.3d 957, 959 (5th Cir.
1998) (quoting Kotteakos v. United States, 328 U. S. 750, 776
(1946)) .

14 United States v. Sanchez-Sotelo, 8 F.3d 202, 210 (5th
Cr. 1993) (quoting United States v. Cain, 587 F.2d 678, 682 (5th
Cr.), cert. denied, 440 U S. 975 (1979)).

15 See Taylor, 210 F.3d at 316.

16 See United States v. Pol asek, 162 F.3d at 886.
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This is not a case in which the <crimnal defendant
successfully rai sed an objection grounded in insufficiency of the
evi dence. ! Instead, the gravanmen of Rodalton’s appeal is that the
district court erred in allow ng the governnent, through Davis, to
present expert testinony in the guise of summary evidence. This is
reversible trial error, for which the proper renedy is a remand for
a newtrial. As the Suprene Court has stated:

[Rleversal for trial error, as distinguished from
evidentiary i nsufficiency, does not constitute a deci sion
to the effect that the governnent has failed to prove its
case. As such, it inplies nothing wwth respect to the
guilt or innocence of the defendant. Rather, it is a
determ nation that a defendant has been convi cted t hrough
a judicial process which is defective in sone fundanent al
respect, e.g., incorrect receipt or rejection of
evidence.... Wen this occurs, the accused has a strong
interest in obtaining a fair readjudication of his guilt
free from error, just as society mintains a valid
concern for inuring that the guilty are punished. ®

W therefore reverse Rodalton Hart’'s conviction, vacate his

7 Qur reference to insufficiency of the evidence in the
i nstant case serves only to show that, absent Davis’'s testinony
and chart —erroneously admtted as summary evi dence —t he
governnent failed to prove its case through i ndependent
evi dence.

8 Burks v. United States, 437 U.S. 1, 15 (1978). See also
United States v. Cornett, 195 F.3d 776, 781 n.6 (5th G r. 1999)
(internal quotation marks omtted) (observing, in the context of
a determnation that the district court erroneously admtted an
exhi bit under the co-conspirator exception to the hearsay rule,
that, “[s]ince we are reversing for a reason other than
sufficiency of the evidence, remand is proper because the accused
has a strong interest in obtaining a fair readjudication of [her]
guilt free fromerror, just as society maintains a valid concern
for insuring that the guilty are punished”).
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sentence, and remand the case for a newtrial.?
CONVI CTI ON REVERSED, SENTENCE VACATED, and CASE REMANDED for new

trial.

19 As we reverse on the basis of FRE 1006 and remand for a
new trial, we need not and do not reach Rodalton’s alternate
grounds for appeal: abuse of discretion in renoving a juror after
the trial had begun; and error in failing to grant a new tri al
for the governnent’s failure to disclose the true terns of the
pl ea agreenent with Harrell Neal

In addition, our conclusion that the governnent failed to
prove beyond a reasonabl e doubt that the debts bel onged on the
FHP obvi ously bears on the 8§ 1014 conviction directly, but it
bears on the 8§ 201(b)(1)(B) conviction indirectly, as well. As
Rodal ton explained in his appellate brief:

The conviction of M. Hart on the single count of
bribery is also due to be overturned because, w thout
evi dence that there was anything i nproper with the five
di sputed Farm and Hone Plans in this case, it would
have been inpossible for the United States to establish
any bribe. Sinply put, there would be no evidence that
M. Hart ever received anything of value fromHarold
[sic] Neal in return for the alleged bribes.
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