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UNI TED STATES OF AMERI CA
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V.
JOHN T HEFFERON

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Western District of Texas

Decenber 9, 2002
Before KING Chief Judge, and JONES and EMLIO M GARZA, Circuit
Judges.
KING Chief Judge:

Def endant John T. Hefferon (“Hefferon”) appeals froma jury
conviction for know ngly engaging in a sexual act with a victim
under the age of twelve in violation of 18 U S C § 2241. Upon
consideration, we affirm

STATEMENT OF THE CASE
In January 2001, the seven-year-old victim Al ejandra, was

residing with her famly at Lackland Air Force Base's tenporary

| odging facility in San Antonio. The famly was awaiting a nove to



Cermany in connection with their father’s position as a Captain in
the Air Force. On January 1, 2001, at approximately 11:00 p.m,
Alejandra’s parents left her and her eleven-year-old sister,
Arlene, in the care of their thirteen-year-old brother, Ol ando.?
Al ej andra and Arlene went with Orlando to the laundry room which
was | ocated near their own room on the facility. Al t hough she
initially foll owed her brother to the laundry room Al ejandra then
started back to the famly' s room (room 105) by herself. She
testified that at this time “Big John” spotted her. Al three
children testified that “Big John” was the nane they used to refer
to the man in room 205. Hefferon, a retired Navy officer, was
staying at the tenporary lodging facility in room205 with his wfe
and son.

“Big John” tricked Alejandra into going with himby the trees
near the playground by asking her to find a place to go “pottie.”
Once there, “Big John” told Alejandra to “squeez[e] [his] private,”
which she did. After Alejandra told himthat Arlene and Ol ando
wer e approaching, “Big John” then tricked Al ejandra into selecting
a new place for himto go to the bathroom She suggested that he
go by sone garbage dunpsters |ocated on the facility property.
Once in this area, “Big John” again told Al ejandra to squeeze his

penis, but not so hard; she conplied with his denmand. He

. The parents were apparently taking Al ejandra’ s younger
sister to a friend' s house to be blessed. She had been recently
hospitalized for a hurt |eg.



thereafter told her to place his penis in her nouth. She again
conplied. “Big John” then noved her head back and forth, telling
her that it was getting bigger. Before he let her go, “Big John”
told Alejandra this was their “little secret.”

Arl ene, who had been searching for her sister, saw Al ej andra
wth “Big John” and heard “Big John” tell her, “[r]enenber,
Alejandra, it is our little secret.” “Big John” then told Arlene
that he had found Al ejandra hiding from her.

Once inthe famly' s room Al ejandra began spitting in atrash
can. She refused to explain what was wong with her, stating only
that it was “too gross” and that she could not reveal where she had
been because it was “her little secret.” She finally agreed to
di scuss the encounter with her siblings if they went to a place
where “he” could not hear themsince he was right above her. It is
undi sputed that room 205 is located directly above her famly’s
room room105. Once inthe famly’'s restroom Alejandra told her
si blings about the encounter.

Orlando called his parents. Because Al ej andra was too upset
totalk to her parents, Ol ando gave his father the details of the
encounter as recently told to himby Al ejandra. Al ejandra’s father
imediately called the mlitary police.

After speaking to Alejandra and her nother, the mlitary
police officers confronted Hefferon, who was found wal ki ng briskly
fromhis room(at approxi mately m dnight) toward his car, which was
parked in the slot closest to the stairs |eading down from his
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room The trunk of the car was open and Hefferon was carrying
suitcases when found by the officers. The officers detained
Hef f er on. Shortly thereafter, Alejandra positively identified
Hefferon as her assailant at a show up conducted at the tenporary
| odging facility.

On QOctober 18, 2000, a jury found Hefferon guilty of know ngly
engaging in a sexual act wwth a victimunder the age of twelve in
violation of 18 U S.C. 8 2241. At sentencing the district court
departed upward on several grounds: (1) Hefferon’s crimnal history
does not adequately represent his prior crimnal conduct (increase
of Hefferon’s crimnal history score froma |l to a lV); (2) the
victim suffers from an extreme psychological injury (upward
departure of three levels); and (3) Hefferon’s offense involved
multiple acts of crimnal sexual abuse of the same victim (upward
departure of two levels). The district court further found that
Hefferon had “abducted” his victim within the neaning of the
Sentencing Quidelines and adjusted his base |evel upward four
|l evels. Hefferon’s offense |l evel of forty and his Crimnal History
Category of IV resulted in a Guideline inprisonnent range of 360
nmonths to life. The district court sentenced himto a 420-nonth
inprisonnment term followed by a five-year term of supervised
rel ease. No fine was assessed.

Hefferon rai ses several argunents on appeal related to the
al l eged i nsufficiency of the governnent’s evidence to prove that he
was Al ejandra’s assail ant. Hefferon also appeals the district

4



court’s upward adjustnent for abduction and the district court’s
upward departure for inadequacy of <crimnal history, extrene
psychol ogical injury of the victimand nultiple assaults of the
victim
ANALYSI S

Evi dence of Identity

Hefferon avers that the out-of-court identification of himby
Alejandra (and the in-court use thereof), the in-court
identification of himby Olando, and the out-of-court statenents
by Alejandra and her siblings admtted into evidence constitute
reversible error. Hefferon also generally naintains that the
evidence i ntroduced at trial was insufficient to prove his identity
as the assailant beyond a reasonable doubt. Each point is
addr essed bel ow.

A The One- On- One Show Up

Prior to trial, Hefferon noved to suppress any in-court
identification of him by Al ejandra because she identified him as
her assailant at a show up alleged to be i nperm ssi bly suggesti ve.
The district court denied the notion. Hefferon appeals this
deni al .

When reviewing atrial court’s ruling on a notion to suppress,
this court accepts the trial court’s purely factual findings unless
clearly erroneous or influenced by an incorrect view of the |aw.

United States v. Ml donado, 735 F.2d 809, 814 (5th Cr. 1984).




Whet her identification is constitutionally admssible is a m xed

guestion of fact and | aw. Peters v. Witley, 942 F.2d 937, 939

(5th Gr. 1991).
A showup differs froma line-up in several Kkey respects

Rat her than having a group of individuals generally fitting the

victims description of the assailant line up together for
identification purposes, a single individual fitting the
descriptionis presented to the victimfor identification. |n Nei

v. Biggers, 409 U S. 188, 193 (1972), the Suprene Court rejected a
per se approach to whether a suggestive showup automatically
violates a defendant’s due process rights, holding instead that
suggestive identification procedures do not viol ate due process if,
on bal ance, the relative reliability of the show up guards agai nst
the likelihood of msidentification. [d. at 199. 1In so doing, it
counsels us to enploy a “totality of the circunstances” test to
determne if an identification procedure is violative of the Due
Process Clause of the Fifth Arendnent. To apply this test, the
court is to consider the followng factors: the opportunity of the
witness to view the assailant at the tinme of the crine, the
W tness’ s degree of attention, the accuracy of the witness’ s prior
description of the assailant, the level of certainty denonstrated
by the witness at the confrontation, and the | ength of tine between
the crime and the confrontation. 1d.

The facts of the Neil case are instructive. There, the
al | eged assail ant defendant was identified by the rape victimin a
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one-on-one showup at the stationhouse seven nonths after her
encounter. |d. Following a hearing, the district court held that
t he stationhouse identification procedure was so suggestive that it
violated the defendant’s due process rights. 1d. The court of
appeal s affirmed. Reversing, the Suprene Court held that:

[ T]he District Court’s conclusions on the critical facts
are unsupported by the record and clearly erroneous. The
victim spent a considerable period of time with her
assailant, up to half an hour. She was w th hi munder
adequate artificial light in her house and under a full
nmoon out doors, and at |east tw ce, once in the house and
|ater in the woods, faced himdirectly and intinmately.
She was no casual observer, but rather the victimof one
of the nost personally humliating of all crines

She had “no doubt” that respondent was the person who
raped her.

There was, to be sure, a |lapse of seven nonths between

the rape and the confrontation. This would be a

seriously negative factor in nost cases. Here, however,

the testinony is undisputed that the victim nmade no

previous identification at any of the showps, |ineups,

or photographi c showi ngs. Her record for reliability was

thus agood o, as she hed previasl y resi sted Wet ever suggesti veness i nheres i n a showgp.
Weighing all the factors, we find no substantial I|ikelihood of
m sidentification. The evidence was properly allowed to go to the

jury.
Id. at 200 (footnote omtted).

As the Suprenme Court did in Neil, we reviewthe facts of this
case to determ ne whether “the identification ‘was so inpermssibly
suggestive’ as to give rise to a very substantial |ikelihood of

irreparable msidentification.” United States v. Burbridge, 252

F.3d 775, 780 (5th Gr. 2001) (quoting Sinmmons v. United States,

390 U.S. 377, 384 (1968)); United States v. Watkins, 741 F.2d 692,




694 (5th Cr. 1984) (holding that an identification procedure
violates due process when it is wunnecessarily suggestive and
conducive to irreparable m staken identification).

Hefferon pointed the district court to several all eged “unduly
suggestive” circunstances of the show up, such as the timng of the
showup (it took place at mdnight, at |east two hours after
Al ej andra’s nornmal bedtine and at |east an hour-and-a-half after
the encounter), the presentation of Hefferon to the victim (the
handcuf fed Defendant was presented to the victim flanked by two
armed mlitary officers) and the all eged preparation of the victim
for the identification (the identification took place after the
vi cti moverheard a conversation between the investigating officer
and her parents regarding Hefferon). The district court rejected
these argunents. It found that while Hefferon’s hands were cuffed
behi nd his back, the victimcould not see the handcuffs, and that
although it was mdnight, the identification area was well |it.
Further, although the identification took place several hours after
Al ejandra’s normal bedtine, the facts denonstrate that Al ejandra
was alert at the tinme of the identification. For exanple, when she
first saw Hefferon before formally identifying him Alejandra
visibly reacted in fear by junping behind her nother. This is not
the reaction of a sleepy-eyed seven-year-old. She then
affirmatively answered “Yes” to the officer’s question whether
Hef f eron was her assailant. Oficers Davis and Long, who w t nessed
the identification, testified that the victins identification of
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Hefferon was certain and positive.

Hefferon contends that Al ejandra’ s fearful reacti on was caused
by the arnmed officers rather than him W are not persuaded. The
incident occurred at a mlitary base. Her father is a Captain in
the mlitary and the famly has resided at various mlitary bases
t hroughout the world. The presence of arned mlitary officers is
not novel for this child. Support exists for the district court
finding that the fearful stinulus was Hefferon.

The district court also found that because “the assail ant
forced the seven-year-old victimto performan act of fellatio, she
tragically had anple opportunity to view her assailant at the tine
of the crinme, and her attention was focused in a way she wll not
soon, if ever, forget.” We agree. Both Al ejandra and Arlene
testified that the assailant spoke to Alejandra, telling her to
keep the encounter a secret, and Alejandra testified that her
assailant played a gane with her which required her to find a
hi ding place for him During this tine, her focus was on her
assailant. She clearly had the opportunity to view her assail ant
carefully. Moreover, the length of tine between the encounter and
the confrontation was m ninal —a one-to-two hour gap between the
encounter and the confrontation —and significantly shorter than
the seven-nonth gap addressed in Neil.

The showup identification procedure enployed at the tenporary

| odging facility was not inperm ssibly suggestive to Al ej andra who



had al ready identified “Big John” as her assailant.? However, even
if the showup were found to be unduly suggestive, the
identification procedure used did not result in a substantial

likelihood of msidentification. See Manson V. Brathwaite, 432

US 98, 105 (1977) (although the identification procedure was
suggestive in that only one phot ograph was used and no energency or
exigent circunstance required this type of procedure to be
enpl oyed, no subst anti al I'i kel i hood of i rreparable
m sidentification existed where the identification was made by a
trained police officer); Neil, 409 U S at 200 (even if unduly
suggestive, the victinm s good record for reliability led the court
to find no substantial |ikelihood of msidentification); United

States v. Merkt, 794 F.2d 950, 957 (5th Gr. 1986) (femal e photo

array was unduly suggestive, but the witness’'s identification of
t he def endant was sufficiently reliable to outweigh the corruptive
effect of the array). A thread of reliability supporting this

conclusion runs throughout this out-of-court identification —

2 We distinguish this case fromthe factual scenario
encountered by our court in United States v. Shaw, 894 F.2d 689,
692 (5th Cr. 1990). There, an all eged bank robber was presented
in a one-on-one showup to a bank teller wtness, in handcuffs,
fl anked by police officers. The witness had no prior know edge
of the defendant and could not identify himin a black and white
photo array presented to her before the showup. Thus, while the
one-on-one show up was found to be reliable, it was held to be
undul y suggestive under the totality of the circunstances test.
Id. Contrarily, Al ejandra knew “Big John” and had previously
identified himby name and room Further, there were no prior
attenpts to have Alejandra identify her assailant by |ine-up or
phot o array.
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Al ej andra knew her assailant. Before the show up, Al ejandra had
already identified her assailant as the man in room 205, the room
i ndi sput ably assigned to Hefferon. She had previously gone to his
roomin search of his son, who she and her siblings referred to as
“Little John.” She and her siblings knew “Big John” and pl ayed
wth “Little John.” Alejandra testified that she was afraid to
tell her brother and sister about her assailant because “he” was
ri ght above them in room205. The recordis replete wwth indicia
of reliability bolstering the out-of-court identification.® The
uni que circunstances of this case, particularly the immediate
fearful reaction evoked fromAIl ej andra upon seei ng Hefferon and t he
victims prior know edge of Hefferon, belie a holding that a
substantial |ikelihood of msidentification resulted from the
identification procedure enpl oyed.
B. Comrent by the District Court

Hefferon alleges that his due process and fair trial rights

3 Contrary to Hefferon’s assertions, the reliability of
the showup identification is not | essened by Al ejandra’s
inability to identify himas “Big John” in court. The governnent
offered testinony at trial froman officer who conpared a
phot ograph of Hefferon at the tinme of his arrest to Hefferon’s
i n-court appearance. He noted that Hefferon was wearing gl asses
and a suit in court, had |ighter hair than he did at the tinme of
his arrest and had | ost a significant anmount of weight while
i ncarcerated before his trial setting. The officer hinself
testified that he initially had trouble identifying Hefferon in
the courtroom The fact that neither Alejandra nor Arlene could
recogni ze “Big John” over ten nonths after the encounter when his
appear ance had undoubt edly changed was properly wei ghed by the
jury. However, it does not dictate a bar, on due process
grounds, of the out-of-court identification.
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were viol ated when the district court inappropriately commented on
t he evi dence.

Nei t her Al ejandra nor Arlene could identify Hefferonin court.
Foll ow ng a recess, Olando was able to identify Hefferon as “Big
John.” On cross-exam nation, when asked by the defense counsel if
the prosecutor told himto “[nm ake sure that you say that is Big
John,” Olando responded affirmatively.? On redirect, the
governnent elicited testinony fromO| ando that the prosecutor had
first asked himif he could recogni ze anybody in the courtroom and
that he, on his own, responded by stating that he recogni zed “Big
John.” Al three children were al so questi oned extensively by the
def ense counsel on the governnent’s preparation of them including
the nunber of tinmes the prosecutors net wwth them and whether the

prosecutors repeatedly asked them the sane questions to help

4 The cross-exam nation of Orlando, in relevant part,
r eads:
Q Do you recall the recess, the break?
A Yes.

Q ' 'Do you renenber this |lady comng up to you and | ooki ng at
t hat man?

A No, it was the man sitting next to him/[sic].

Q And, did he look at the man [the Defendant] at the table
over there?

A Yes.

Q Ckay. And did he tell you, “Mke sure that you say that is
Bi g John?”

A Yes.
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prepare them for in-court questioning.?®

Later in the trial, during the cross-exam nation of the
def ense expert, John CGuerrero, the governnent was able to get the
expert to concede that given Alejandra’ s prior interactions wth
Hefferon, the out-of-court identification of Hefferon by Al ej andra
“l ook[ed] real good.” On re-direct, the defense sought Guerrero’s
opi nion on the effect of coaching on a witness’s testinony. The
gover nnent objected and the district court overrul ed t he objection.
In so doing, it nade the comrent at issue on appeal during the
fol |l ow ng exchange:

Q How good is the ID |ooking when the Prosecutors

tell the child “nake sure that when you go into

court you say that it is Big John”

M. Contreras: Objection, Your Honor. There is no
evi dence of that.

The Court: There is no evidence that that occurred.
M. Villarreal: Your Honor -

The Court: No, there is not. Nowif you can give ne
sone proof that they did that I will put

5 For exanple, the follow ng exchange took place between
t he defense counsel and Al ej andr a:

Q Did you feel you al ready knew what questions they were going
to ask you?

A Um sone of them

Q Because, they had spoken to you five or four tines

A Yes.

Q And, when they cane back to talk to you sone nore, you
al ready had an idea of what questions they [the prosecutors]
were going to ask?

A Yes.

Q So, to you, was it kind of |like practicing your answers?

A Yes .
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them in jail. This is the fourth or
fifth time you say they are doing
sonet hing and they are not. Now, you can
pr oceed.

Hefferon maintains that he was attenpting to prove the
prosecution coached the child witnesses to identify Alejandra’s
assailant as “Big John,” and that the district court’s comment
inproperly infornmed the jury that this defense was w thout nerit.

It is well-settled that it is “wthin the prerogative of a
federal judge to nmanage the pace of a trial, to comment on the

evi dence, and even to question witnesses and elicit facts not yet

adduced or clarify those previously presented.” E.g., United

States v. Reyes, 227 F. 3d 263, 265 (5th Cr. 2000); see also Calif.

Ins. Co. v. Union Conpress Co., 133 U. S. 387, 417 (1890) (“In the

courts of the United States, as in those in England, fromwhich our
practice was derived, the judge, in submtting a case to a jury,
may, at his discretion, whenever he thinks it necessary to assi st
themin arriving at a just conclusion, call their attention to
parts of it which he thinks inportant, and express his opini on upon

the facts . . . .”) (quotation and citation omtted); United States

v. Blevins, 555 F. 2d 1236, 1240 (5th Cr. 1977). This prerogative,
however, is curtailed by the requirenent that the trial judge not
gi ve the appearance of partiality, a determ nation which is made by

examning the record inits entirety. See United States v. Cantu,

167 F. 3d 198, 202 (5th Cr. 1999); see also United States v. Minoz,

150 F. 3d 401, 413 (5th Gr. 1998) (“We nust determ ne whether the
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trial judge’'s inquiry was so prejudicial that it denied [the
defendant] a fair, as opposed to a perfect, trial.”).

In the context of this case, the comrent by the district court
did not have a significant inpact on the jury and did not give the

appearance of partiality. The questions posed to M. CGuerrero by

the governnent related to Alejandra’s out-of-court identification
(the show up) of Hefferon. When pressed by the prosecutor, the
expert admtted that the one-on-one identification of Hefferon by
Al ej andra gained reliability from Alejandra’s prior know edge of
her assailant and the prior identification of her assail ant by nane
and room |l ocation. The defense counsel’s re-direct, to which the
trial court’s comment was directed, focused on testinony elicited
by the defense from Olando, not Alejandra, regarding alleged
“coaching” by the governnent. |In context, therefore, the coment
from the district court that “there is no evidence that that
occurred,” is technically true as to Alejandra. The district court
appears to have been legitimately concerned wth poisoning the
identification nmade by Alejandra with the testinony of Ol ando

And whi |l e perhaps overconpensating for this concern, the single
comment made by the district court in the context of a two-day
trial, in which thirteen witnesses testified, does not require
reversal. See Reyes, 227 F.3d at 265-66 (questions by the trial
judge to six of the seven w tnesses which apparently favored the

prosecution, though inproper in at |east two instances, did not
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have the cumulative effect of depriving defendant of his
constitutional rights); Munoz, 150 F.3d at 401 (there was no
possibility that the trial judge s role was confused with that of
the jury through his questions to the witness; viewed as a whol e,

the intervention was not quantitatively and qualitatively

substantial enough); United States v. Wallace, 32 F.3d 921, 926
(5th Cr. 1994) (inproper comrents by the trial court allegedly
bol stering the governnment witness’'s credibility and statenents in
front of the jury that the defense notion was frivolous did not
substantially prejudice the defense, especially where the

instruction to disregard comments cured error); United States V.

Carpenter, 776 F.2d 1291, 1295-96 (5th G r. 1985) (coment by the
trial court to the defense counsel that it had still not heard a
def ense was inproper but not so substantial or prejudicial as to
require reversal).

Quercia v. United States, 289 U S. 466, 468-69 (1933), the

case principally relied on by the Defendant in support of his
position that the district court took a critical issue away from
the jury, is distinguishable fromthis case. The trial judge in
Quercia stated that he was “going to tell you [the jury] what [he]

t h[ ought] of the defendant’s testinony,” and proceeded to state the
follow ng: “You may have noticed, M. Foreman and gentl enen, that
he wi ped his hands during his testinony. It is rather a curious
thing, but that is alnbst always an indication of lying.” Id

This statenment is tantanmount to saying the defendant is guilty. As
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found by the Suprene Court, the trial judge put his own experience
in the scal e agai nst the accused. 1d. at 472. The conparatively
mld coment by the trial court in the instant case sinply does not
cripple Hefferon’s defense in the manner denonstrated in Quercia.
Hefferon was all owed to pose a substantial nunber of questions to
al | three children regarding the governnent’s nethod of
interview ng and preparing the child witnesses. Further, the jury
charge included the follow ng curative instruction:

Al so, do not assunme from anything | have done or said
during the trial that | have any opinion concerning any
issues in this case. Except for the instructions to you
on the law, you shoul d di sregard anything | may have said
during the trial in arriving at your own findings as to
the fact.

Juries are presuned to followtheir instructions. Zafirov. United

States, 506 U. S. 534, 540-41 (1993); see also United States v.

Garcia Abrego, 86 F.3d 394, 401-02 (5th Cr. 1996) (curative

instruction to the jury renedied any prejudice arising fromthe
district court’s coment on defendants’ nationality during voir
dire). The coment in this case does not require reversal.

C. Excited Uterance

Prior to and during trial, Hefferon objected to testinony from
Al ej andra and the nenbers of her famly regarding Al ejandra’ s out -
of -court statenents about “Big John” and “the man in room 205,”
arguing that the statenents were unreliable hearsay and that any

probative worth was outwei ghed by the danger of unfair prejudice.
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The district court overruled the objections and admtted the
st atenents. Hefferon appeals this ruling, contending that the
statenents do not fall within the excited utterance exception to
the hearsay rul e because they were not closely related intinme to
the occurrence and there was anple opportunity for others to
i nfl uence Al ej andra’ s responses.

The court reviews a district court’s excl usion of evidence for

an abuse of discretion. See @iillory v. Dontar Indus. Inc., 95

F.3d 1320, 1329 (5th GCr. 1996). Furthernore, if this court finds
an abuse of discretion in the adm ssion or exclusion of evidence,
we review the error under the harm ess error doctrine, under which

we will affirm the evidentiary rulings unless they affect a

substantial right of the Defendant. See United States v. Skipper,
74 F.3d 608, 612 (5th Gr. 1996).

Fol | om ng a suppression hearing, the trial court nade several
findings regarding the victinm s enotional state. It found that the
victimwas still highly traumatized by the event at the tine she
made statenents to her famly nenbers and to the security officer
who investigated the assault and that these statenents were all
made wi thin one-to-two hours of the encounter. The district court
al so found that the statenents of her two m nor siblings regarding
t he encounter were nmade under the trauma of their sister’s assault
and |ikew se bear adequate “indicia of reliability.”

The adm ssion of the statenents nade by Al ejandra was not an
abuse of discretion. The statenents indisputably relate to a
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startling event or condition, and Al ej andra was under the stress of
excitenent caused by the event when she nmade them See FeED. R
Evip. 803(2) (rule excepting from hearsay definition those
“statenent[s] relating to a startling event or condition made while
the declarant was under the stress of excitenent caused by the
event or condition”). Several courts of appeals have | owered the
evidentiary bar to the adm ssion of |ike-rel ated evi dence when the
victimdeclarant is a young child, recognizing that the possibility
of fabrication and coaching are limted and the |ikelihood that the
trauma fromthe startling event will remain with the child for sone

time after the encounter is strong. See, e.qg., United States v.

Rivera, 43 F.3d 1291, 1296 (9th G r. 1995) (statenent nade a half
hour after an assault occurred qualified as an excited utterance
because “[r]ather than focusing solely on the tinme a statenent was
made, we consider other factors, including the age of the
declarant, the characteristics of the event and the subject matter

of the statenents”); United States v. Farley, 992 F.2d 1122, 1123

(10th Cir. 1993) (statenent of a young child nmade the day fol |l ow ng
nmol estati on coul d have been admtted as an excited utterance where
the child was described as frightened and on the verge of tears);

Morgan v. Foretich, 846 F.2d 941, 947 (4th Gr. 1988) (four-year-

old' s statenents nade within three hours of returning fromsexually
abusive father’s honme fell within exception because “courts nust
al so be cognizant of the child s first real opportunity to report

the incident”); United States v. lron Shell, 633 F.2d 77, 85-86
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(8th GCr. 1980) (nine-year-old s statenents elicited by a police
of ficer between forty-five mnutes and one hour and fifteen m nutes
after an assault fell within the excited utterance exception);

United States v. N ck, 604 F.2d 1199, 1202 (9th Cr. 1979) (three-

year-ol d' s statenents within hours of nol estati on were adm ssi bl e).

We turn next to the district court’s conclusion, in its order
on Hefferon’s notionin limne, that the out-of-court statenents of
Arlene and Olando fall within the excited utterance exception.
Assum ng, w thout deciding, that the statenents are hearsay and
fall outside the excited utterance exception, the district court’s
pre-trial ruling —admtting in blanket form statenents nade by
Arl ene and Ol ando —neverthel ess constitutes harnl ess error. See
Skipper, 74 F.3d at 612 (we review the error under the harnl ess
error doctrine, under which we will affirmthe evidentiary rulings
unl ess they affect a substantial right of the Defendant).

We note that while Hefferon generally objects to the district
court’s notion in limne ruling on the adm ssion of statenents by
Al ej andra’s si blings under the excited utterance exception and the
district court’s ruling on Hefferon’s running objectionin court to
the adm ssion of these statenents, he does not point the court to
any specific out-of-court statenent by the siblings that was
erroneously admtted over his objection. The only references to
out-of-court statenents by the siblings found by this court inits

i ndependent reviewof the record are references in the testinony of
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Alejandra’s nother and father.® Both testified about Ol ando’s
out-of-court statenents to his father regardi ng Al ej andra’ s account
of the encounter. They also recalled Arlene’ s out-of-court
statenent of how she had seen Alejandra with “Big John.” However,
Olando’s statenents sinply retrace what Alejandra told her
siblings, which, as stated above, is adm ssible under the excited
utterance exception and was testified to by Alejandra, Arlene and
Olando. Further, Arlene herself testified in court as to what she
W t nessed. As such, the testinony was cunul ative and the error

har m ess. See Skipper, 74 F.3d at 612. A substantial right of

Hef feron was not affected. Id.; see also United States V.

Wllianms, 957 F.2d 1238, 1244 (5th Cr.1992)(“In a harnml ess error

exam nation, ‘[wje nust view the error, not in isolation, but in

relation to the entire proceedings.’”) (quoting United States V.

Brown, 692 F.2d 345, 350 (5th Gir. 1982)).

Finally, Hefferon’s argunent that the trial court erred in
admtting the evidence over his Federal Rule of Evidence 403
objectionis without nerit. It is axiomatic that Al ejandra s out-
of -court statenents regarding her encounter with “Big John” are
prejudicial to Hefferon. However, on bal ance, the district court’s

determ nation that this prejudice is outweighed by the probative

6 Orlando hinself testified that because Al ej andra was
too upset to explain to her father what had happened, he told his
father what Al ejandra had previously said to himand Arl ene.
However, he does not specifically testify as to the substance of
his speech. Thus, his explanation of events does not inplicate
the hearsay rul es of evidence.
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value of the evidence is not inproper. G een v. Bock Laundry

Machine Co., 490 U. S. 504, 506 (1989) (discussing the bal ancing

test under FED. R EviD. 403); United States v. Asibor, 109 F.3d

1023, 1034 (5th Gir. 1997) (sane).

D. Sufficiency of the Evidence

Clearly, the contested issue at trial was whet her Hefferon was
Al ej andra’s assailant. There was no physical or nedical evidence
linking Hefferon to the alleged assault. Nevertheless, the facts
of this case, particularly the fact that the victim knew her
assailant, support the jury's conviction. In addition to
Al ej andra’s out-of-court statenents regarding “Big John” and “the
man in room 205" as her assailant, Arlene wtnessed “Big John”
rem nding Al ejandra that the encounter was to be kept secret. See

United States v. Garcia-Flores, 246 F.3d 451, 453 (5th Gr. 2001)

(evidence nust be reviewed in the light nost favorable to the
prosecution to determ ne whether any reasonable jury could have
found the essential elenents of the crinme beyond a reasonable
doubt) . Anmpl e support exists for the jury finding that the
governnment net its burden of proof on identity.
1. Defendant’s Sentence

Hefferon al so disputes the district court’s inposition of an
upward adjustnent for abduction of the victim and an upward
departure for the inadequacy of Hefferon's crimnal history,

extrenme psychological injury tothe victimand nmultiple assaults of
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the victim
We reviewthe application of the sentencing guidelines de novo
and the district court’s findings of fact for clear error. United

States v. Jefferson, 258 F.3d 405, 411 (5th Cr. 2001); United

States v. Wnbish, 980 F.2d 312 (5th Cr. 1992).

A Abduction of the Victim

Hefferon received a four-Ilevel upward adjustnent (froma base
of fense level of twenty-seven) for his “abduction” of Al ejandra.
Hefferon contests this adjustnment, <contending that to be
“abducted,” a victimnust be physically forced fromone |location to
anot her.’

The Crim nal Sexual Abuse Cuideline, 8 2A3.1(b)(5), states,
under the Specific Ofense Characteristics subsection, that “[i]f
the victim was abducted, increase by 4 levels.” U. S. SENTENCI NG
QUI DELI NES MANUAL, 8 2A3. 1(b)(5). The Crim nal Sexual Abuse Guideline
itsel f does not define “abduction.” However, the coomentary to the
Application Instructions define “abducted” to nean “that a victim
was forced to acconpany an offender to a different |ocation. For
exanpl e, a bank robber’s forcing a bank teller fromthe bank into
a getaway car woul d constitute abduction.” U S. SENTENCI NG GUI DELI NES
MaNuAL, 8§ 1B1.1 cnt. (1)(a) (2000).

In United States v. Hawkins, 87 F.3d 722 (5th Cr. 1996), this

! Hefferon objected to the probation officer’s
recommended adj ustnent for abduction in a Sentencing Menorandum
submtted to the district court. He also objected to the
adj ustnent at the sentencing hearing.
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court considered whether the district court erred in inposing an
upward adj ustnent for abduction under the robbery CGuideline. |1d.
at 726. There, foll ow ng beatings by the defendant at one | ocation
in the parking area, the defendant’s victins were forced at
gunpoint to nove to another |ocation in the sanme parking area sone
fifty-to-sixty feet away. The defendant objected to the
adj ustnent, averring that novenent sone fifty-to-sixty feet in the
sane parking area did not constitute “a different |ocation” within
the neaning of the commentary. After surveying case |law on the
issue from other <courts of appeals, we joined those courts
interpreting the term“a different |location” “to be flexible and
thus susceptible of nultiple interpretations, which are to be
applied case by case to the particular facts under scrutiny.” I|d.
at 728.

Hawkins is instructional to us in at |east two respects.
First, it aids us in reaching the conclusion that Al ejandra was
moved “to a different location” wthin the neaning of the
comentary. Hefferon noved Alejandra from sone trees near the
pl ayground, where he first sexually assaulted her, to the garbage
repository, where he again assaulted her. Application of the
adj ust ment provision under 8 2A3.1(b)(5) is not precluded nerely
because the different location is on the sane lodging facility
property. As we stated in Hawkins, the termshould not be applied
“mechani cally based on the presence or absence of doorways, | ot
lines, thresholds, and the like.” 1d.
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Hawkins is hel pful in another respect. As discussed bel ow,
its liberal construction of the term “a different |ocation” is
persuasive in our interpretation of the word “forced” in the term
“forced to acconpany” found in the commentary to the Application
| nstructions.

Hefferon maintains that inplied in the term “forced to
acconpany” is a requirenent that the force or coercion be physical.
Because Hefferon did not utilize physical force on his victi mwhen
he enticed her with trickery to nove from her roomto the trees
near the playground and then to the garbage repository, he contends
t he adjustnent was inproper. W cannot concur.

The Seventh Circuit considered a case in which a defendant,
pretended to be “Kyle,” a fifteen-year-old boy and later his
twenty-year-old brother, to the twelve-year-old victim he
corresponded with over an internet site devoted to UFOs. United

States v. Ronero, 189 F.3d 576, 578 (7th Cr. 1999), cert. denied,

529 U. S. 1011 (2000). The defendant dom nated the victims
vul nerable state (the victim was young, had severe enotional
probl ens, and had been di agnosed with Attention Deficit Disorder)
and ultimately enticed the victimto run away with him 1d. On
appeal, the defendant argued the district court erroneously
enhanced his sentence for abduction where no actual or threatened
force was applied to the victim 1d. at 589. Di sagreeing, the
Seventh GCrcuit held that for purposes of “abduction” under
US S G 8§ 2A3.1(b)(5), it did not matter whether the ki dnapping
25



was commtted by physical force or a “force substitute” such as
inveigling. [d. at 590.

Li kewi se, the Eighth Grcuit in United States v. Sakni kent, 30

F.3d 1012, 1013 (8th Cr. 1994), considered a factual circunstance
simlar to Ronero. The victim in Saknikent was a child under
twel ve whose nental devel opnent was substantially bel ow nornal
The victi mdi sappeared froma conveni ence store and was | ater found
wth the defendant, mles from her South Dakota town. I d. On
appeal, the defendant argued that because there was no evidence
that he forced the victim to acconpany him the adjustnent for
abducti on was erroneous. Like the Seventh Crcuit, the Ei ghth
Circuit rejected this narrow definition of “force,” and stated
t hat ,

Abduction increases the gravity of sexual assault or
ot her crinmes because the perpetrator’s ability toisolate
the victimincreases the likelihood that the victimw ||
be harnmed. Any concomtant assault is tangential to the
rational e for the increased penalty. Al so, “forced” does
not necessarily inply a physical assault. To “force”
means to conpel “by physical, noral, or intellectual
means,” or “to inpose” or “to win one’'s way.” \WEBSTER S
SEVENTH NEWCOLLEG ATE Di cTi onaRY 326 (1970). “Force” can al so
mean “constraini ng power, conpul sion; strength directed
to an end.” BLACK s LAw DicTioNarY 644 (6th ed. 1990). The
| evel of “force” necessary to overcone another’s will to
resist isdirectly proportional to the devel opnent of the
other’swill. [The defendant’s] interpretation of “force”
ignores this fact, and would result in |Iess punishnent
for those who isolate the very young and very vul nerabl e
whose wills are either undevel oped or can be overcone
wth less than a full blown assault. Such inconsistency
cannot be intended.

Id. at 1013-14 (internal footnote omtted).
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W think the term “forced to acconpany” was not neant to
preclude adjustnents where the force applied was by neans of
“vei |l ed coercion” rather than brute physical strength, at least in
a situation, such as that before the court, where the victimis
easily overcone by veiled coercion.? W reject the rigid
definition of “forced” urged by Hefferon. The word “forced” in the

term*“forced to acconpany,” like the term“a different |ocation,”

is “to be flexible and thus susceptible of mul tiple
interpretations, which are to be applied case by case to the

particul ar facts under scrutiny . . . .” Hawkins, 87 F.3d at 726.

8 The First Circuit encountered a situation under the
Extortion Guideline in which to define the paraneters of the word
“forced.” United States v. Cunningham 201 F.3d 20 (1st G
2000). The victim an adult male with no stated devel opnental or
enotional difficulties, failed to nake paynents on a |loan nade to
hi m by the defendant at an extrenely high interest rate. |d. at
27. The defendant tricked the victiminto noving to “another
| ocation” by telling himthat a good friend of his needed to
speak with him Wen the victimarrived at the new | ocation, the
def endant and several others beat himwith | ead pipes and tire
irons. 1ld. The First Grcuit noted that the factual scenarios
addressed by the Seventh and Eighth G rcuits both “invol ve the
abduction of children by trickery or inveigling,” but
neverthel ess stated that “the age of the victimneed not be

dispositive.” 1d. at 28. It then adopted a definition of
“force” that enconpassed its “common neani ng” — to conpel by
physical, noral, or intellectual nmeans. It thus held that “the

word ‘force’ in no way suggests that the force exerted nust be of
a physical or violent nature. There is nothing in the plain
meani ng of the guideline to suggest that the force used nust be
physical.” 1d.; see also United States v. Wooten, 279 F.3d 58,
61 (1st Gr. 2002) (“This Court has observed that the abduction
enhancenent is intended, at least in part, to protect victins
agai nst additional harmthat may result fromthe victins

i solation, and thus applies whether the abduction is carried out
by threat or by physical force.”), cert. denied, 122 S. C. 2376
(2002). The case before our court does not require us to opine
on whet her we woul d define “abduction” as flexibly as the First
Circuit apparently has.
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At sentencing, the district court found,

the Defendant abducted the victim by appealing to a
seven-year-ol d sense of obedience to adults and because
of her inability to nmake assessnents of that kind,
Def endant was able to abduct her through a neans of
veiled coercion. He was able to isolate the victim by
dom nating her lack of intellectual ability, and al so by
appealing to the credul ous nature of a seven-year-ol d.

The district court correctly held that Al ejandra was “abducted”
within the neani ng of the Guideline.

B. Upwar d Departure

A district court may depart upward from the Sentencing
Guidelines if the court finds the existence of an aggravating
circunstance that was not adequately taken into consideration by

the Guidelines. 18 U S.C. 8§ 3553(b); United States v. Koon, 518

U S 81, 96-100 (1996) (enunciating the standard of review for

upward departures); United States v. Ashburn, 38 F. 3d 803, 807 (5th

Cir. 1994) (en banc). If the district court departs upward, it
must state the specific reason for doing so. |d. W review the
district court’s decision to depart upward for abuse of discretion
and shall affirm an upward departure if (1) the district court

gi ves acceptabl e reasons for departing, and (2) the extent of the

departure is reasonable. Id. The district court has wde
discretion in determning the extent of departure. |d.
1. | nadequacy of the Defendant’s Crimnal History
The Sentencing Quidelines permt an upward departure, “if

reliable information indicates that the crimnal history does not
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adequately refl ect the seriousness of the defendant’s past crim nal
conduct or the Ilikelihood that the defendant w Il commt other
crinmes.” U.S. SENTENCING GUIDELINES MANUAL, 8§ 4Al1.3 (2000). Section
4A1. 3(e) of the Guidelines also specifies that departure may be

based upon “prior simlar conduct not resulting in a crimnal

conviction.” [d. 8 4A1.3(e); see also United States v. Ashburn, 38
F.3d 803, 808 (5th G r. 1994) (upholding district court’s upward
departure of nore than tw ce the recommended guideline range on
gr ounds t hat the defendant’s crim nal hi story category
significantly underrepresented the seriousness of his crimnal
history and the |ikelihood that he would conmt simlar crines in
the future).

The Pre-Sentence Report included four exanples of Hefferon’s
al I eged i nvol venent in sexual conduct with mnors. At sentencing,
t he governnment presented the testinony of a nunber of victins from
these alleged incidents. A ten-year-old child testified that on
t hree separate occasi ons Hefferon exposed hinself to her when she
was six. A nineteen-year-old testified that Hefferon fondl ed her
against her wll when she was fifteen. A sixteen-year-old
testified that Hefferon tricked her into entering his apartnent
when she was si X. Before she could |eave the apartnent, she
al | eged that he showed her a pornographi c novie, dropped his pants,

put an el ephant mask around his penis, and asked her to take her
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pants off.?° The district court found the testinony of the
wi tnesses credible. It further found that this crimnal behavior
had persisted for along tine. Holding that the Guidelines did not
fully consider his crimnal history in determning the range for
sentencing, it departed upward.

The district court did not abuse its discretion in departing
upwar d based on t he i nadequacy of Hefferon’s crimnal history. The
three incidents considered by the district court all invol ved young
girls as the victim and the behavior attributed to Hefferon was
sexual in nature. W disagree with Hefferon’s assertion that these
incidents are factually dissimlar to the instant incident for
departure purposes.

2. Extrenme Psychological Injury to the Victim

Hefferon also contends that the district court erred in
departing upward based on t he extrene psychol ogical injury suffered
by Al ejandra. Section 5K2.3 provides,

If avictimor victins suffered psychol ogi cal injury nuch
nore serious than that normally resulting fromcomm ssion
of the offense, the court may i ncrease the sentence above
the authorized guideline range. The extent of the
i ncrease ordinarily should depend on the severity of the
psychol ogi cal injury and the extent to which the injury
was i ntended or know ngly risked.

Normal |y, psychological injury would be sufficiently
severe to warrant application of this adjustnent only

o A woman who fornerly worked at a day care operated out
of Hefferon’s hone also testified that Hefferon massaged a
si xteen-nonth-old s vagina. The district court did not consider
this incident credible.
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when there 1is a substantial i npairment of the
intellectual, psychological, enotional, or behavioral
functioning of avictim when the inpairnment islikely to
be of an extended or continuous duration, and when the
i npai rment mani fests itself by physical or psychol ogi cal
synptons or by changes in behavior patterns. The court
shoul d consi der the extent to which such harmwas |i kel y,
given the nature of the defendant's conduct.

U. S. SENTENCI NG GUI DELINES ManuAL, 8§ 5K2.3 (2000) We have previously
stated that “[a] psychological injury is sufficiently severe where
there exists (1) a substantial inpairnent of the intellectual,
psychol ogi cal, enotional, or behavioral functioning of a victim
(2) which is of an extended or continuous duration, and (3) which
mani fests itself by physical or psychol ogical synptons or by

changes in behavior patterns.” United States v. Anderson, 5 F.3d

795, 804 (5th Cir. 1993).

Using this framework as a gui depost, we hold that the district
court did not abuse its discretion in departing upward for extrene
psychol ogi cal injury. At sentencing, it found credible the
representation of Alejandra’s treatnent manager (Dr. Rotering) that
the victimwll suffer long-term psychol ogical affects, such as
| ack of trust (especially of adults), that are excessively severe.
Dr. Rotering testified that she has eval uated hundreds of victins
of sexual abuse and that Al ejandra’s trauma was “t he nost severe of
anybody [she] ha[d] ever worked with.” Additionally, the record
denonstrates that the trauma suffered by Al ej andra mani fests itself
physically. On several occasions, when Al ej andra was asked to tal k
about the incident, she becane physically ill. Thi s physi cal
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mani f estation (severe crying, vomting, and fever) was descri bed by
Dr. Rotering as a synptom generally associated with a patient
suffering from Post Traumatic Stress Disorder, a disorder
characterized by Dr. Rotering as having ongoing and severe
synptons. Fam |y nenbers also testified that Al ej andra had becone
introverted and aggressive. The district court did not abuse its

di scretion in departing upward. 1

3. Mul tiple Assaults
Comment 5 to 8 2A3.1 of the Crimnal Sexual Abuse Guideline,
in effect at the tine Hefferon was sentenced, provides that,

if a defendant was convicted (A) of nore than one act of
crim nal sexual abuse and the counts are grouped under 8§
3D1.2 (Groups of Cosely Related Counts), or (B) of only
one such act but the court determ nes that the offense
i nvolved nultiple acts of crimnal sexual abuse of the
sanme victimor different victinms, an upward departure
woul d be warrant ed.

U. S. SENTENCI NG GUIDELINES MANUAL, 8 2A3.1 cnt. 5 (2000). Pursuant to
this comment, the district court departed upward two | evel s because

it found the offense at issue involved nultiple acts of crimnal

10 The fact that Al ejandra’ s physical manifestations did
not appear in Dr. Rotering s notes does not require vacation of
the sentence. Adequate support exists in the record for the
trial court’s finding that the psychol ogical injury manifested
itself physically. At sentencing, the trial judge remarked that
he “was the closest person to that child [the victim and that
child was nost visibly trenbling and fri ghtened beyond any
measure.” Further, several famly nenbers testified that
Al ej andra becane physically ill whenever she was asked to discuss
the encounter. Moreover, the governnment represented that when
investigators traveled to Germany to talk to Al ej andra about the
i nci dent, she becane physically ill and could not speak to them
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sexual abuse of the sane victim As stated by the district court,
“[flirst [the Defendant] coerced her to touch his penis, then he
essentially let her go, only to coerce her again. On the second
occasion he not only coerced her to touch his penis[,] he also
forced her to performoral sex on him” The district court did not
err in determning that Hefferon's offense involved nultiple acts

of crim nal sexual abuse of the sane victim See United States v.

Jefferson, 258 F.3d 405, 411 (5th Cr. 2001); see also Wllians v.

United States, 503 U S. 193 (1992) (“Although the Act established

a limted appellate review of sentencing decisions, it did not
alter a court of appeals’ traditional deference to a district
court’s exercise of its sentencing discretion . . . . The
devel opnent of the guideline sentencing regi ne has not changed our
view that, except to the extent specifically directed by statute,
‘it is not the role of an appellate court to substitute its
judgnent for that of the sentencing court as to the appropri at eness
of a particular sentence.’””) (citation omtted).
CONCLUSI ON

The evidence was sufficient for the governnent to prove its
case beyond a reasonable doubt. Further, no error requires
vacation of the sentence i nposed by the district court. Hefferon's

conviction and his sentence are AFFI RVED
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