REVI SED AUGUST 26, 2002

UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50117

HAROLD MERRI TT HI TT,
Pl ai nti ff- Count er - Def endant - Appel | ee,
vVer sus
JERRY CONNELL, ETC.; ET AL.,
Def endant s,

JERRY CONNELL, Bexar County Constable, Precinct 2,
Individually and in Hs Oficial Capacity,

Def endant - Count er - Cl ai mant - Appel | ant .

No. 01-51010

HAROLD MERRI TT HI TT,
Pl ai ntiff-Appellee,
vVer sus
JERRY CONNELL, ETC.; ET AL.,
Def endant s,

JERRY CONNELL, Bexar County Constable, Precinct 2,
Individually and in his official capacity,

Def endant - Appel | ant.



Appeals fromthe United States District Court
for the Western District of Texas

July 31, 2002

Before JONES, EM LIO M GARZA, and STEWART, Circuit Judges.
EDITH H JONES, G rcuit Judge:

In this 42 U S.C. 8§ 1983 action, the jury found that
Bexar County, Texas, Constable Jerry Connell fired deputy constable
Harold Merritt Hitt inretaliation for Htt’'s exercise of his First
Amendnent right to freedom of association. The jury awarded Hitt
$300, 000 i n conpensatory damages, three-fourths of which was for
non-pecuniary harns like “nmental and enotional distress”. The
district court subsequently awarded Hitt approximately $88,500 in
attorney’s fees and costs pursuant to 42 U . S.C. § 1988. Connel
has appeal ed both the judgnent and the award of attorney’s fees.

We hold principally that the Bexar County Civil Service
Commi ssion’s decision upholding Htt’s termnation did not break
the causal connection between the protected activity and the
adverse enploynent action, and Connell was not entitled to
qualifiedinmunity. However, Hitt introduced insufficient evidence

to support an award of nonpecuni ary danages, so that a portion of



hi s damages must be vacated and the attorney’s fee award remanded
for reconsideration.
| . BACKGROUND

Harold Merritt Htt was enpl oyed as a deputy constable in
preci nct 2 of Bexar County from 1993 until March 1997, when he was
fired by Constable Connell. Hitt alleged, and a jury found, that
hi s enpl oynent was term nated because Connel | di sapproved of Hitt’s
i nvol vement with two affiliated | abor unions, the Al anp Area Peace
Oficers’ Association and the Texas Conference of Police and
Sheriffs (“TCOPS").

The dispute between Connell and Hitt began in Cctober
1995 when Connell ordered his deputies to start reporting to the
office 15 mnutes before their shifts were scheduled to begin.
Deputy Hitt, who was serving as the secretary of the | ocal union,
wote to TCOPS for advice about getting paid for these extra 15
m nut es. Connell learned of Hitt’'s letter and called a genera
nmeeting of his deputies, one of whomsurreptitiously tape-recorded
what was said. Connell reiterated that his deputies would not be
paid for the 15 m nutes before their shifts, but his main point was
that salary grievances should not be aired outside the constable’s
of fice. Connell suggested that deputies who continued to conplain
to the union were in danger of |osing their conm ssions.

Three deputies -- Ray Mullins, Joe Al gueseva, and Robert
Wiitney -- testified at trial that Constable Connell spoke to each
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of themprivately not long after this neeting and told themthat he
would not tolerate union activity in his office. Each deputy
testified that Connell referred specifically to Htt and said that
he intended to fire Htt because he was a “troubl emaker.” One of
the deputies, Ray Mullins, served as president of the |ocal union.
Mul | i ns tape-recorded a conversation in which Connell said several
tinmes that they would have a “running gun battle” if Miullins did
not quit the union. Connell threatened to “play dirty” and said he
woul d start by taking away Miullins’s $500 nonthly car all owance.
During this recorded conversation, Connell observed in passing that
he could fire Htt with inpunity.?

Connell fired Htt in March 1997. Connell testified that
he harbored no ill will toward the deputies who were active in the
union. Mreover, Connell insisted that Htt would have |lost his
j ob regardl ess of his union activity because Htt had nmade a “bonb
threat” in a January 1997 tel ephone conversation with his i medi ate
supervi sor, Deputy Robert North

The gi st of the tel ephone conversation is not in dispute.
Htt was angry that North had assigned a first-year constable to

patrol traffic in a certain neighborhood. 1In his account of the

1 Mul I'i ns neverthel ess remai ned acti ve i n the uni on, and Connell fired

himinearly 1996. Millins appeal ed the deci sion, the Bexar County G vil Service
Commi ssion ordered that Millins be reinstated, and he was assigned to a new
preci nct .



conversation, which was witten approxi mately three weeks after the
t el ephone conversation, Deputy North wote:

Sgt. Hitt stated, was | trying to get him(Sgt. Hitt) in

trouble or fired. Sgt. Hitt stated, he knew what was

going on and that | (Sgt. North) was fixing to be in the

war . :

Sgt. Hitt stated, that when the bonb went off with Horn

(Asst. Chief Horn) that it mght get ny (Sgt. North) |egs

al so.

As Sgt. Hitt and nyself (Sgt. North) are both Vietnam

veterans, it could have neant that the bonb, when it went

off, would take out Asst. Chief Horn, and possibly ny

(Sgt. North) legs, as we both had seen in Vietnam

This statenent could have only neant to be taken

figuratively. But | don’t know this for sure. Sot .

Htt’s tone of voice was filled with a | ot of anger.
Hitt concedes that Deputy North’s account of the conversation is
general ly accurate. Hitt argues, however, that violent figures of
speech were used regularly around the office (e.g., Connell’s
“running gun battle”) and that “the war” and “the bonb” referred to
an ongoing crimnal investigation of the constable s departnent.

Sergeant CGerardo De Los Santos of the Texas Rangers

testified at trial that he had been investigating the constable’s
of fice since Deputy Miul lins had contacted himin Decenber 1995. At
the tinme of the telephone conversation between Htt and North,
Sergeant De Los Santos was conpleting his investigation and had
decided that there was sufficient evidence of retaliation and
discrimnation to file a report with the Bexar County District

Attorney’'s Ofice. (He interviewed and took statenents fromHitt
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in January and February of 1997, and then filed his report in late
February.)

Deputy North admtted at trial that he had never really
believed that Htt was mking a legitimate bonb threat.
Consequently, North waited three weeks before inform ng Constable
Connell and Chi ef Deputy Chuck Horn of the conversation, and one
reason why he submtted the report was that he had been ordered “to
look for things to wite Htt up about.” Then, after North
subm tted t he menorandum quot ed above, Chi ef Deputy Horn instructed
North to revise his nmeno and omt any suggestion that Htt’s
reference to a “bonb” should be taken figuratively.

I n February 1997, Constabl e Connell delivered a proposed
notice of termnation to Hitt. G ting the tel ephone conversation
between Hitt and North, Connell wote that such “unprofessionalism

cannot and will not be tolerated.” On March 5, Connel
informed Hitt that his enploynent was termnated. Hitt appeal ed
his dismssal to the Bexar County Civil Service Conm ssion, but the
comm ssioners who heard the appeal voted to uphold Constable
Connel | " s deci si on.

Htt filedthis 42 U.S.C. 8§ 1983 action in February 1999.
Before trial, the district court dismssed all clains except for
Htt’s free speech and free associ ation clains against Connell in
his individual capacity. Then, at the close of evidence, the
district court granted judgnent as a matter of |aw for Connell on
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the free speech claim The jury returned a verdict for Htt on the
First Anmendnent association claim and awarded him $300,000 in
conpensat ory damages
The district court entered judgnent for Htt and,
pursuant to 42 U.S.C. 8§ 1988, awarded Hitt $88,487.94 in attorney’s
fees and expenses. Connel | ’s appeals of both awards have been
consol i dat ed.
1. DI SCUSSI ON
The First Amendnent protects a public enployee’s right to
associate with a union. As this court has stated,
This right of associ ati on enconpasses the right of public
enpl oyees to join unions and the right of their unions to
engage in advocacy and to petition governnent in their
behal f. Thus, the first amendnent is violated by state
action whose purpose is either to intimdate public

enpl oyees fromjoining a union or fromtaking an active
part inits affairs or to retaliate agai nst those who do.

Boddie v. Cty of Colunbus, Mss., 989 F.2d 745, 749 (5th Gr.

1993), quoting Professional Ass’n of College Educators v. ElI Paso

County Community College Dist., 730 F.2d 258, 262 (5th Cr. 1984)

(citations omtted).

To prevail on his First Anendnent retaliationclaim Hitt
had to showthat (1) he suffered an adverse enpl oynent action, (2)
his interest in “associating” outweighed the constable’s interest
inefficiency, and (3) his protected activity was a substantial or

nmotivating factor in the adverse enpl oynent action. Breaux v. Gty




of Garland, 205 F.3d 150, 156, 157 n.12 (5th Cr. 2000); Boddi e,

989 F.2d at 747. Connell’ s principal argunents on the nerits focus
on the third elenent of causation. He contends that Hitt’'s
participation in union activity was not a notivating factor in his
di scharge because the county civil service conmm ssioners (who had
no retaliatory aninus) actually nmde the decision or,
alternatively, Connell fired Htt because of the bonb threat. The
jury concluded, however, that Constable Connell nade the decision
tofire Htt and that he did soinretaliation for Htt’s protected
activity. Their verdict may be overturned only if, “after view ng
the trial record in the light nost favorable to the verdict, there
isnolegally sufficient evidentiary basis for a reasonable jury to

have found for the prevailing party.” Mato v. Baldauf, 267 F.3d

444, 450-51 (5th Cr. 2001)(quotations and citations omtted).
A. Statute of Limtations
Connell’s contention that this suit was tine-barred is
easily rejected. Whil e Texas’s two-year statute of |limtations

applied to Htt’s constitutional injury clains, Piotrowski v. Gty

of Houston, 237 F.3d 567, 576 (5th Cr. 2001), the date a 8§ 1983

claim accrues is governed by federal, not state |aw The
limtations period begins to run when the plaintiff “becones aware
that he has suffered an injury or has sufficient information to

know t hat he has been injured.” Helton v. denents, 832 F.2d 332,

335 (5th Gir. 1987).



Connell tries to argue that Htt’'s retaliation claim
accrued at sone tinme before his March 1997 term nation, either when
Htt “felt his job was threatened” at the October 1995 office
nmeeting; or when Hitt acknow edged in a Decenber 1995 neno that he
was afraid he was going to be fired; or when Htt received a
proposed notice of term nation on February 14, 1997. |If the cause
of action accrued on any of these dates, then Htt’'s |awsuit --
filed on February 16, 1999 -- would not be tinely.

But neither the perception of a threat to one’s job, nor
fear of being fired, nor even the proposed notice of firing
constitutes an actionable injury. In this context, the injury is
unlawful retaliation resulting in an “adverse enploynent action,”

such as a discharge, denotion, or formal reprinmnd. See Breaux,

205 F.3d at 157-58. Htt was injured, and his cause of action
accrued, when his enploynent was term nated on March 5, 1997. The
| awsuit was tinely.?

B. The Cvil Service Conmm ssion

2 Connel | 's argunent rests on a misreading of the Supreme Court’s
decision in Delaware State College v. Ricks, 449 U S 250, 101 S. Ct. 498, 66
L. Ed.2d 431 (1980). In Ricks, the plaintiff alleged that the college unlawfully
di scrimnated agai nst himwhen it denied himtenure. After denying himtenure,
however, the college offered Ricks a “terminal” enpl oynent contract; both parties
understood that Ricks had to |leave at the end of the year. The Suprenme Court
held that the statute of limtations began to run when the college reached a
final decision denying tenure, rather than when Ricks's enploynent ultimtely
ceased. The result hinged on the fact that Ricks conplained about a single
adver se enpl oynment action: the denial of tenure. As the Court clearly explai ned,
“I'f Ricks intended to conplain of a discrimnatory discharge, he should have
identified the alleged discrimnatory acts that continued until, or occurred at
the tine of, the actual term nation of his enploynent. But the conplaint alleges
no such facts.” Ricks, 449 U. S. at 255-58, 101 S.Ct. at 503-04.
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The second (and nost difficult) question in this case is
the legal effect of the Bexar County Civil Service Conm ssion's
deci sion upholding the termnation of Htt’s enploynent. Connel
recogni zed the inportance of this fact, but he vacill ated between
characterizing the comm ssion, on one hand, as a quasi-judicia
body whose findings of fact were entitled to preclusive effect in
this 8§ 1983 action; and, on the other, as an executive board, which
has the final decision-making power with respect to all personnel
matters in Bexar County.

In his nmotion for summary judgnent, Connell urged the
court to give issue or claimpreclusive effect to the conm ssion’s
finding that Htt nmade a credible bonb threat that warranted
di sm ssal . As Connell pointed out, the Suprenme Court has “long
favored application of the common-law doctrines of collateral
estoppel (as to issues) and res judicata (as to clainms) to those
determ nations of admnistrative bodies that have attained

finality.” Astoria Fed. Sav. & Loan Ass’n. v. Solimno, 501 U S

104, 107, 111 S. Ct. 2166, 2169 (1991). Further, federal courts
must ordinarily give a state agency’s deci sion “the sane precl usive
effect towhichit would be entitled inthe state’s courts.” Univ.

of Tennessee v. Elliott, 478 U.S. 788, 799, 106 S.Ct. 3220, 3226

(1986) . This court has inplied, however, that federal rules of
claimpreclusion may apply to determ ne whether 8§ 1983 clains are
barred fromlitigation in federal court by the outconme of prior
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unrevi ewed state adm nistrative adjudications. Frazier v. King,
873 F.2d 820, 823-25 (5th Cir. 1989).°% The nmagi strate judge found,
ina ruling adopted by the district court, that the civil service
comm ssion’s decision was entitled neither to claim nor issue
preclusive effect on Htt’'s subsequent § 1983 action. Whet her
t hose conclusions were correct or not is of no nonent, since
Connel | has not appeal ed them

| nstead, the argunent Connell ultimately adopted at tri al
and now pursues on appeal is that the Bexar County Civil Service
Comm ssion -- rather than Constable Connell -- is the final
deci sion-maker wth respect to enploynent decisions in the
constables’ offices. It is beyond dispute that the conmm ssioners
conduct ed an i ndependent inquiry into Hitt’'s di scharge and were not
notivated by any i nproper notive. Consequently, if the comm ssion

is the final decision-mker, then the causal connection between

8 Frazi er opined, over a dissent and before Astoria was deci ded, that

federal preclusion law, if applicable, would not prevent a plaintiff's filing a
8§ 1983 claim following state adm nistrative proceedings. 873 F.2d at 824-25.
But the court specifically declined to deci de whether federal or state claim
preclusion applied. Since Frazier and Astoria, the circuits, curiously in |light
of Astoria’s unequivocal statenent, have split over whether to followstate claim
preclusion principles inregard to 8 1983 claims that are filed in federal court
after unreviewed state adm nistrative proceedings. Conpare MIler v. County of
Santa Cruz, 39 F.3d 1030, 1037-38 and n.7 (9th Cr. 1994) (state clai mpreclusion
rules generally apply), with Edmundson v. Borough of Kennett Square, 4 F.3d 186
(3d Gr. 1993) (no preclusion for non-attorney state administrative tribunals),
and Dionne v. Mayor and Gty Council of Baltinore, 40 F.3d 677, 682-84 (3d Gr.
1994) (federal claimpreclusion governs).

To her credit, the magistrate judge applied a state law claim
preclusion rule. The applicability of the state | aw of issue preclusion, also
applied, is not in doubt. See Univ. of Tennessee v. Elliott, supra; United
States v. State of Texas, 158 F.3d 209, 304 (5th Gr. 1998).
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Htt’s constitutionally protected activity and the adverse
enpl oynent action is broken, and Connell may not be held |iable.

See Mato v. Baldauf, 267 F.3d 444, 450 (5th Cr. 2001); Long v.

Eastfield College, 88 F.3d 300, 307 (5th Gr. 1996).

In nmost “causal connection” cases, the determnative
question is whether the discrimnatory or retaliatory notive of a
subordi nate enpl oyee may be inputed to the titul ar deci sion-naker.
Id. A decision-nmaker may serve as the conduit of the subordinate’s
i nproper notive, for exanple, if he nerely “rubber-stanps” the
recomendati on of a subordi nate. This case, however, poses the
logically antecedent question how to identify the official
deci si on- maker .

The official or formal decision-naker may often be
identified by a rule, e.dq., an enployee handbook or a conpany
organi zati onal chart. For public entity enployers, it 1is
appropriate to look to the statutory authority of the official or
board that is alleged to have nmade the decision. Unlike a Texas
school board, for exanple,* a county civil service conm ssion does
not have express statutory responsibility to act as the fina

deci sion-maker with respect to individual enploynent decisions.

The relevant statute requires only that each civil service
4 See Tex. Ebuc. Cooe § 21. 211 (authori zing school boards to “term nate
a termcontract and discharge a teacher at any tinme for . . . good cause as

det erm ned by the board”).
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comm ssion “adopt, publish, and enforce rules” regarding the
sel ection of county enpl oyees; pronotions, seniority, and tenure;
| ayof fs and di sm ssal s; disciplinary actions; grievance procedures;
and simlar matters. Tex. LocaL Govr. Cobe 8§ 158.009(a). But the
statute inposes no superintending responsibility over individual
enpl oynent decisions. Wile it is conceivable that a conmm ssion
could pronulgate a rule that no enpl oynent deci sion becones final
until approved by the conmm ssion, no such rule is present here.

Under its governing rules, the conmssion is authorized
to review and approve, reverse or nodify an adverse enpl oynent
decision if an enployee elects to appeal it. But the nere
authority to review an enpl oynent decision is not decisive. The
comm ssi on becane involved as an adjudicative tribunal after Hitt
chose to appeal his notice of termnation. |Its task was to revi ew
Const abl e Connel | ' s deci sion for conformty with applicable | awand
regulations, not to initiate Connell’s action or generally
superintend Connell’s enpl oynent practices.

In light of these procedures, Connell’s reliance on the

El eventh Circuit’'s decisionin Stimson v. Cty of Tuscal oosa, 186

F.3d 1328 (11th Gr. 1999), is m spl aced. In that Title VII
retaliation case, Stinpson, a police officer, alleged that the City
of Tuscal oosa was notivated unlawfully when it fired her. The
El eventh Circuit enphasized three tines in its brief opinion that
Al abama | aw unequi vocal ly deprives the city of power to discharge

13



a police officer and that the authority to term nate enpl oynent
rests solely with a statutorily-created civil service board.
Id. at 1330, 1331, 1332. Stinpson thus held that the Cty of
Tuscal oosa could not be liable for retaliation because the civil
service board was, as a matter of |aw, the actual decision-nmaker,
and there was no evidence that the board was a nmere conduit for the
city's supposed discrimnatory notive.

Just as clearly, the Bexar County GCvil Service
Comm ssion did not assune final decisionmaking authority. The
comm ssion did not finalize a decision that Constable Connell had
merely recomended or proposed. Al t hough the comm ssion did
conduct its own reviewof Htt’s termnation, it did so in a quasi-
judicial capacity.

C. Qalified Imunity and M. Heal t hy

In the third issue raised on appeal, Constable Connel
seeks to avail hinself of the principle that a public enployer may
escape liability by proving that it would have taken the sane
adverse enploynent action “even in the absence of the protected

conduct.” Cerhart v. Hayes, 217 F.3d 320, 321 (5th Cr.

2000)(citing M. Healthy Gty Sch. Dist. Bd. of Educ. v. Doyle, 429

UsS 274, 287, 97 S.C. 568, 50 L.Ed.2d 471 (1977)). Connel |
contends that he is entitled to qualified inmunity because an

obj ectively reasonable officer would have believed that he coul d
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lawfully termnate Htt’'s enploynment -- notwithstanding Htt’s
i nvol venent with the union -- because of the bonb threat against

Deputy North and Chief Deputy Horn. Cf. Gonzales v. Dallas County,

Texas, 249 F.3d 406, 412 (5th CGr. 2001).

Connel|l fails to apprehend the significance of the jury
finding that he fired Htt because of Hitt’s union nenbership and
not because of the bonb threat. The jury was instructed on

Connell’s M. Healthy defense: In order to find a violation of

Htt’s rights, they had to decide, inter alia,

whet her the def endant has shown by a preponderance of the
evidence that the action he took against the plaintiff
was for other reasons, regardl ess of whether or not the
plaintiff exercised his protected association activity.
If you find that the defendant woul d have taken the sane
action against the plaintiff for reasons apart fromthe
associ ation activity, then your verdict should be for the
def endant .

The jury verdict rejects Connell’s explanation of the enpl oynent
deci si on. Their factual finding is supported in the record.

See Boddie v. Gty of Colunbus, Mss., 989 F.2d 745, 748 (5th Cr.

1993). No reasonabl e officer could have concluded that firing Hitt
because of his union affiliation was legally perm ssible. | d.
Further, because the jury discredited Connell’s explanation, the

basis for his qualified imunity contention was vitiated.?®

5 The jury verdict distinguishes this case from Gonzales v. Dall as

County, 249 F.3d 406 (5th G r. 2001), in which sumary judgnent was granted to
a constable who fired one of his deputies at least in part because of the
deputy’s undi sputed use of excessive force. Here, the jury had to determn ne
whet her the disputed bonb threat was a credible threat and an actual notivating
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D. Evidentiary Rulings
Connell contends that the district court commtted
reversible error inadmtting into evidence (1) testinony regarding
disciplinary actions that Connell took against Millins and other
deputies and (2) the audi otape recordi ngs of several neetings and
conversations involving Connell. W reviewthe district court’s
decision to admt this evidence for an abuse of discretion. United

States v. Vega, 22 F.3d 789, 803 (5th Cr. 2000).

Q her deputies, including Ray Miullins, were allowed to
testify that they were discharged or otherw se discrimnated
agai nst because of their participation in the union. Connel |
contends that admtting this evidence violated Federal Rules of
Evi dence 404 and 403, inasnuch as the other deputies’ testinony was

used to show that Connell’s actions wth other enployees
supposedly proves [sic] his conduct in Hitt's case is inproper”;
and, even assumng this testinony was adm ssible, the danger of
unfair prejudice outweighed its probative value. This testinony
was adm ssi ble, however, as proof of Connell’s notive in firing
Htt. Fep. R Evip. 404(b). Moreover, the testinony was adm ssi bl e

to i npeach Connell’s statenents on nultiple occasions that he was

“a union man” and that he had no ani nus agai nst TCOPS or any ot her

factor in Htt's firing, and they found agai nst Connell.
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police union. The district court did not abuse its discretion in
admtting this evidence.

Connell’s second argunent is that the district court
erred in admtting two audi otapes (as well as transcripts of those
tapes) that were not properly authenticated. W disagree. Both
deputi es who recorded Connell’s statenents testified about howt hey
made the recordings, and Connell does not dispute their
identification of his voice on the tapes. Connell has not produced
sufficient evidence to cast doubt on the reliability of the tapes
or the transcripts prepared fromthem

E. Conpensatory Danmges

Connell <challenges the jury’'s award of $300,000 in
conpensatory damages as excessive because Hitt presented little or
no evi dence of his nonpecuniary danmages. W agree.

The verdict form did not separate pecuniary and non-
pecuni ary damages. However, during his closing argunent, Hitt’'s
attorney argued that |ost earnings, both past and future, anounted
to $76,000. Hitt’'s attorney then explained the jury question on
damages:

Interrogatory Nunber 3 is the noney issue. . . | think
you start there with the basic | ost inconme of [$]76, 000,
and t hen what ever you | adies feel the | oss of retirenent,

loss of job satisfaction, worry about no job
enbarrassnment within the | aw enforcenent field. Wat’s

all that worth in addition to the [$]76,000? 1’|l |eave
that to you. But it should be a reasonably | arge sum of
noney.
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Based on this representation to the jury, there is no plausible
alternative but that the jury awarded Htt $224,000 in non-
pecuni ary damages for nental anguish, |oss of job satisfaction and
prestige, and enbarrassnent.

The question, therefore, is whether Htt’s evidence of
non- pecuni ary danages is legally sufficient to warrant an award of
$224, 000. Qur review of non-pecuniary damages is for abuse of

discretion. Mqgis v. Pearle Vision, Inc., 135 F. 3d 1041, 1046 (5th

Cr. 1998).
This court has articulated in detail the kind of evidence
needed to support conpensatory danages for nental anguish or

enoti onal distress. See, e.qg., Vadie v. Mssissippi State Univ.,

218 F. 3d 365, 376 (5th GCr. 2000); Brady v. Fort Bend County, 145

F.3d 691, 718-20 (5th Gr. 1998); Patterson v. P.H P. Healthcare

Corp., 90 F. 3d 927, 940 (5th Gr. 1996). The sane principles woul d
logically apply to other nonpecuniary types of damages such as
those urged by Htt. For starters, we have enphasi zed that “hurt
feelings, anger and frustration are part of life,” and are not the
types of enotional harm that could support an award of danages.
Patterson, 90 F.3d at 940. The plaintiff nust instead present
speci fic evidence of enotional damage: “[T] here nust be a ‘specific
di scernable injury to the claimant’s enotional state,’ proven with
evidence regarding the ‘nature and extent’ of the harm” Brady,
145 F. 3d at 718 (quoting Patterson, 90 F.3d at 938, 940). To neet
18



this burden, a plaintiff is not absolutely required to submt
corroborating testinmony (from a spouse or famly nenber, for
exanpl e) or nedical or psychol ogi cal evidence. Brady, 145 F. 3d at
718, 720. The plaintiff’s own testinony, standing alone, nmay be
sufficient to prove nental danmages but only if the testinony is
“particul ari zed and extensive” enough to neet the specificity
requi renent di scussed above: “‘ Neither conclusory statenents that
the plaintiff suffered enotional distress nor the nere fact that a
constitutional violationoccurred supports an award of conpensat ory

damages.’” Brady, 145 F. 3f at 720, 718 (quoting Price v. Cty of

Charlotte, 93 F.3d 1241, 1254 (4th Cir. 1996)).

Htt did not satisfy these standards. The record is
devoid of any corroborating evidence wth respect to Hitt's
enotional distress or other el enents of nonpecuni ary damage. There
is no nedical evidence, no testinony from famly nenbers or co-
wor kers, no evidence of physical manifestations of distress. In
sum all the evidence that the jury heard was Hitt’s testinony that

hi s di scharge

was enotionally trying. | was depressed. | was out of
wor K. | was enbarrassed because it never should have
happened. And it made ne very defensive in terns of

applying for jobs and having to go through and expl ai n,
if it got to that point what had gone on and why | was
out | ooking for work.

| " ve been around | aw enf orcenent i n Bexar County for

a nunber of years. And people ask you, hey, what’s goi ng
on. You know, how cone you got fired. It’s kind of a
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blight on your reputation, and it does affect you
enotional ly.

At that point, Htt’'s attorney turned to the question of |ost
incone. Aside froma few other scattered statenents, the quoted
testinony is all the evidence of nental anguish that Hitt
present ed.

Qur conclusion in Brady applies equally well to this
case: The plaintiff’s testinony is *“vague, conclusory, and
uncorroborated . . . . [and] cannot legally support nental anguish
damages.” Brady, 145 F. 3d at 720. The district court thus abused
its discretion in entering judgnment for Htt in the anount of
$300, 000. The evidence presented at trial supports the $76,000 in
damages for lost incone but not the remaining $224,000 in non-
pecuni ary danages.

F. Attorney’s fees

I n a consol i dat ed appeal, Connell chall enges the district
court’s decision to award attorney’s fees and expenses in the
anount of $88,487.94 to Hitt's attorney. See 42 U S. C. § 1988.
Appellate review of this award would have been hanpered in any
event by appellant’s apparent failure to include the district court
decision in the appellate record. But because we have
substantially reduced the judgnent, it is prudent to remand the fee

award for reconsideration. W express no opinion on the award.

20



[11. CONCLUSI ON
In Cause No. 01-50117, we AFFIRM the judgnent of
liability, but VACATE the award of damges and REMAND wth
| nstructions to enter judgnent for $76,000. In Cause No. 01-51010,
the district court’s judgnent awarding attorney’s fees is VACATED
and REMANDED for reconsideration in light of this opinion.

AFFI RVED in part, VACATED in part, and REMANDED.
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CARL E. STEWART, Circuit Judge, concurring in part and dissenting in part.

| concur with the mgority’s resolution of the liability issues and the affirmance of Hitt's
$76,000 lost wages award in cause No. 01-50117. | also agreethat the jury’ s mental anguish award
of $224,000 is excessive because Hitt's evidence on this claim was minimal. However, | do not

believe that the solutionisto zero out theaward completely. SeeVadiev. Missssppi, 218 F.3d 365,

375-79 (5th Cir. 2000) (finding an award of $300,000 in mental anguish damagesunder TitleVIl was
excessive where the only evidence supporting a finding of emotiona injury was the plaintiff's own
testimony, and concluding that because the evidence presented supported an award no greater than
$10,000, either remittitur or anew trial was required).

| respectfully dissent from the mgority view that Hitt failed to present sufficient evidenceto

support some award for mental anguish. 1n Oden v. Oktibbeha County, Mississippi, we determined

that there was sufficient evidence to support ajury award of $20,000 in compensatory damages for
mental anguishwhenthe only evidence submitted by Deputy Sheriff Oden was his own testimony that
asaresult of thedefendants' discrimination, heexperienced stress, d eeplessness, betrayal, and shame.

246 F.3d 458, 470-71 (5th Cir. 2001); See also Migisv. Pearle Vision, Inc., 135 F.3d 1041, 1046

(5th Cir. 1998) (concluding that the evidence, which consisted solely of Migis testimony, was
sufficiently detailed to preclude this court from holding that the district court abused its discretion

inawarding $5,000 in compensatory damagesfor mental anguish); Williamsv. Trader Publ'g Co., 218

F.3d 481 (5th Cir. 2000) (upholding an award of $100,000 in compensatory damages for emotional

distress, premised solely on Williams testimony regarding her "severe emotional distress," "seep
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loss," "severe loss of weight,” and "beginning smoking"); Forsyth v. City of Dallas, Tex., 91 F.3d

769, 775 (5th Cir. 1996) (upholding an emotional distress award of $100,000 that was premised on
the plaintiff's testimony describing "depression, weight loss, intestinal troubles, and marital
problems").

In the instant case, Deputy Constable Hitt testified that his termination

was emotionally trying. | was depressed. | was out of work. | was embarrassed
because it never should have happened. And it made me very defensive in terms of
applying for jobs and having to go through and explain, if it got to that point what had
gone on and why | was out looking for work. 1’ve been around law enforcement in
Bexar County for a number of years. And people ask you, hey, what’'s going on.
Y ou know, how come you got fired. It'skind of ablight on your reputation, and it
does affect you emotionally.

Hitt’s claim for some compensation is supported by this court’s holdings in Forsyth, Migis, Oden,

Vadie, and Williams. Inthese cases, asin theinstant case, there was no corroborating evidence, only

thetestimony of the plaintiffs. Inaddition, Hitt’ stestimony isarguably comparableto that of Deputy
Sheriff Oden, who recovered a $20,000 award from a jury based solely on his testimony.

Along the spectrum of awardsthat have previoudly been upheld by this court, it is debatable
what specific amount of mental anguish damages Hitt is entitled to. However, it is clear that heis
entitled to an award that is greater than zero. Thus, for the foregoing reasons, | would vacate the
jury’smental anguish award of $224,000 and either remit the award down to $20,000, or remand to
the district court for anew trial on damages. In cause No. 01-51010, | concur in the remand of the

attorney’ s fees award for reconsideration in light of the overall reduction of the jury award.
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