IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50909

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

BRANDON KERESZTURY,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas —Austin D vision

June 5, 2002
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, Circuit Judges.

WENER, Circuit Judge.

Def endant - Appel | ant Brandon Keresztury appeals his 70-nonth
prison sentence for violation of 21 US. C 88 841(a)(1) and
841(b) (1) (A), which together crimnalize possession, withintent to
distribute, of 10 granms or nore of a mxture or substance
cont ai ni ng a det ect abl e anount of |ysergic acid di ethylam de (LSD).
We conclude that Keresztury is entitled to bring this appeal and,
further, that the sentencing court erred when, in determning
Keresztury’' s base offense | evel under the United States Sentencing
Guidelines (“U S.S.G” or “CGuidelines”), it used the weight of the

entire liquid nmediumw th which the LSD was m xed. W vacate the



70-nmont h prison sentence, and remand the case for resentencing.
| . Facts and Proceedi ngs

In February 2001, an wundercover officer with the Texas
Departnent of Public Safety (“DPS’) acconpanied an informant to
Austin, Texas, where the informant phoned Keresztury and asked to
buy sonme LSD. Wen Keresztury obtained the LSD from his source,
the undercover officer went to Keresztury’'s apartnent and bought
the LSD for $2,000. The substance that Keresztury sold was a
m xture of liquid LSD and vodka in a single bottle. Together, the
LSD and the vodka wei ghed 18. 53 grans.

Keresztury was charged in an Information with violation of 21

US C 88 841(a)(1)! and 841(b)(1)(A).? He entered into a plea

! Section 841(a)(1l) provides, in relevant part:

(a) Unlawful acts. Except as authorized by this title, it
shal | be unlawful for any person knowi ngly or intentionally

(2) to create, distribute, or dispense, or possess with
intent to distribute or dispense, a counterfeit
subst ance.

21 U.S.C. § 841(a).

2 Section 841(b)(1)(A) provides, in relevant part:

(b) Penalties. Except as provided in section 409, 418, 419,
or 420, any person who viol ates subsection (a) of this
section shall be sentenced as foll ows:
(1D (A) In the case of a violation of subsection (a) of
this section involving —

(v) 10 grans or nore of a m xture or substance
containing a detectable anmount of [LSD]

such person shall be sentenced to a term of
i nprisonment which may not be | ess than 10 years or
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agreenent with the governnent which contained the follow ng
rel evant provi sions:

1. The defendant has agreed to enter a plea of guilty to
an Information which charges him with Possession with
intent to distribute a controlled substance, to-wt: 10
grans or nore of a mxture or substance containing a
detectabl e anobunt of [LSD], in violation of Title 21,
United States Code, Sections 841(a)(1) and 841(b)(1)(A).
The defendant understands that due to the quantity of
LSD, he faces a sentencing range of inprisonnent which
may not be less than 10 years or nore than life ....

3. The United States Attorney for the Western District
of Texas has nade no agreenent with the defendant or his
counsel concerning a specific sentence. The United
States has agreed, however, not to contest acceptance of
responsibility for this defendant as | ong as he conti nues
totruthfully acknow edge his quilt of this offense. The
United States of Anerica specifically reserves its right
to speak at sentencing under Rule 32(a) (1) of the Federal
Rul es of Crim nal Procedure.

4. DEFENDANT' S TRUTHFUL STATEMENT AND COOPERATI ON. The
def endant agrees to cooperate fully and truthfully with
t he governnent as foll ows:

k. Defendant agrees that if the defendant fails to
provide full and truthful cooperation, or has
commtted any federal, state or local crine between
the date of this agreenent and his sentencing, or
has otherw se violated any other provision of this
agreenent, the agreenent may be voided by the
governnent and the defendant shall be subject to
prosecution for any federal <crinme which the
gover nnent has know edge [sic] including, but not
limted to, perjury, obstruction of justice, and
the substantive offenses arising from this
i nvestigation....

6:' WAl VER OF APPEAL: Defendant is aware that his
sentence will be inposed in conformty wth the Federal

more than life....
21 U.S.C 8§ 841(b)(1)(A.



Sentencing Guidelines and Policy Statenents. The
def endant is al so aware that a sentence i nposed under the
Gui del i nes does not provide for parole. Know ng these
facts, defendant agrees that this Court has jurisdiction
and authority to i npose any sentence within the statutory
maxi mum set for his offense, including a sentence
determned by reference to the GQuidelines, and he
expressly waives the right to appeal his sentence on any
ground, including any right to appeal conferred by 18
U S C § 3472. However, should the court depart upwards
fromits quideline calculation, then in that event, the
Defendant could appeal the justification for and
inposition of such an upward departure, but no other
issue as relates to the Sentencing Guidelines.
(Enphasi s added.)

When Keresztury appeared before the nagistrate judge to be re-
arraigned and plead guilty, the magi strate judge reviewed the plea
agreenent with Keresztury, particularly the waiver of appeal:

THE COURT: Let nme cover one aspect of that pl ea agreenent

that I’m required to cover by rule, and that is the
wai ver of your rights to appeal. By this agreenent you
have given up your right to appeal the conviction that

will fall fromyour guilty plea or the sentence that wll

fall except in sonme very narrow circunstances;

specifically, if the district court were to sentence you
above the sentencing guideline range for this offense,

then you have got a right to appeal. You preserved that

right by your agreenent. That sort of sentence —
second, if your |awer was ineffective in assisting you

or the governnent’s |awer engaged in msconduct to a
constitutional degree, that is that conduct woul d have to
materially affect you in a negative way in this case,

then you have retained your right to appeal that issue
and raise that issue on appeal or to attack your

conviction or sentence because of that. But ot her than
those circunstances that | have just described, you have
given up any other rights to appeal. Do you understand
t hat ?

THE DEFENDANT: Yes, Your Honor.
(Enphasi s added.)

The magi strate judge also reviewed with Keresztury the statutory
m ni mum and maxi mum prison sentence (10 years to life) for the
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of fense, under 21 U . S.C. 841(b)(1)(A.

In his Presentence |Investigation Report (PSl), the probation
officer applied US.S.G 8§ 2D1.1 to determne that Keresztury’'s
base of fense | evel was 32.° As Keresztury net all the criteria set
forthin US. S.G 8§ 5Cl.2(a), however, the statutory m ni nrumof 10
years’' inprisonnment did not apply,* and the PSI recomended
reduction of Keresztury's offense level by twd, to offense |evel
30. In addition, Keresztury was determ ned to have zero crim nal
hi story points, which established a crimnal history category of |
under the Quidelines. Based on the total offense |evel of 30 and
the crimnal history category of |, the US S G range of
i mprisonnment periods was 97-121 nonths.?®

Keresztury filed objections to the PSI, contending that the
probation officer used the wong weight of LSD to calculate his
base of fense level, and that he warranted a further offense |evel

decrease for acceptance of responsibility. The United States

3 U S S .G §2D1.1(c)(4) [Drug Quantity Tabl e] establishes
that for offenses involving “[a]Jt least 10 G but less than 30 G
of LSD,” the base offense level is 32.

4 U S S G 8§85CL2 entitled “Limtation on Applicability of
Statutory M ninmum Sentences in Certain Cases,” provides that,

[ e] xcept as provided in subsection (b), in the case of
an offense under 21 U S.C. § 841..., the court shal
i npose a sentence in accordance with the applicable
guidelines without regard to any statutory m ni mum
sentence, if the court finds that the defendant neets
the criteria in 18 U . S.C. § 3553(f)(1)-(5) set forth
ver bati m bel ow. . ..

(Enphasi s added.)

> See U.S.S.G Sentencing Tabl e.
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probation officer defended his calculation of the base offense
level, relying on U.S.S.G § 2D1.1 Application Note 1,° and argued
agai nst a reduction for acceptance of responsibility, noting that
Keresztury had tested positive for marijuana use on nultiple
occasions while out on bond and finally had his bond revoked when
he tested positive for cocai ne use. The governnent al so responded
to Keresztury’'s objection relating to an adjustnent for acceptance
of responsibility by stating:

The United States agrees [with the recommendati on of the
probation officer] that the defendant should pay sone
price for his continued drug usage which clearly violated
his bond conditions for a very serious offense. H's
continued crimnal conduct not only violated his prom ses
to the Court, but also the assurances he provided in the
pl ea agreenent that he would conmit no crines between the
date of the agreenent and the date of his sentencing

Qobviously, in order to use controlled substances, M.
Keresztury had to possess them which is a violation of
both state and federal law. To give himthe sane points
of f as other defendants who were conpletely clean while
they were on bond does not seemfair or just.

(Enphasi s added.)

6 See U S.S.G 8§ 2D1.1 app. n.1:
“M xture or substance” as used in this guideline has
the same neaning as in 21 U S.C. § 841, except as
expressly provided. M xture or substance does not
include materials that nust be separated fromthe
controll ed substance before the controll ed substance
can be used. Exanples of such materials include the
fiberglass in a cocaine/fiberglass bonded suitcase,
beeswax in a cocai ne/ beeswax statue, and waste water
froman illicit |aboratory used to manufacture a
controll ed substance. |[If such material cannot be
readily separated fromthe m xture or substance that
appropriately is counted in the Drug Quantity Tabl e,
the court may use any reasonable nethod to approxi nate
the weight of the m xture or substance to be
counted.. ..

(Enphasi s added.)



At the sentencing hearing, Keresztury raised both objections
again. The judge overruled the objection relating to the proper
wei ghing of the LSD, but granted Keresztury’'s notion regarding
acceptance of responsibility and reduced his offense level an
additional three levels, bringing it down to offense | evel 27. The
Cui del i nes’ sentencing range for offense | evel 27 is 70-87 nonths.
The judge sentenced Keresztury at the bottom of the Cuidelines
range (70 nonths inprisonnent), plus five years supervised rel ease
and a $100 speci al assessnent. Despite his plea agreenent’s waiver
of appeal, Keresztury tinely filed a notice of appeal.

1. Analysis

A. Standard of Revi ew

There are two prinmary issues in the instant case: whether the
pl ea agreenent remains effective or has been voided by the
governnent’s conduct, and whether the Guidelines were properly
applied. W review both issues de novo.’

B. Waiver of the Right to Appea

Keresztury advances two reasons in support of his entitlenent
to bring this appeal despite the waiver of his right to appeal in

the plea agreenent. He first contends that in the plea agreenent

" See United States v. Ford, 996 F.2d 83, 85 (5th Cir. 1993)
(“Interpretation of the guidelines is a question of |aw, subject
to de novo review. ”); United States v. Valencia, 985 F.2d 758,
760 (5th Cr. 1993) (internal citations omtted) (“Wether the
governnent’s conduct violates the terns of the plea agreenent is
a question of law. A breach of a plea agreenent constitutes
plain error and our review is de novo.”).
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(and as enphasized by the magistrate judge at rearrai gnnment) he
expressly reserved the right to appeal any sentence that exceeded
the sentenci ng guideline range for his offense, and, he nmaintai ns,
the inposition of a sentence predicated on a base | evel offense of
32 fits wthin this category of allowed appeals. He argues second,
and in the alternative, that when it contested the downward
departure for acceptance of responsibility, the governnent breached
the plea agreenent or elected to void it, thereby releasing both
t he governnent and Keresztury fromall strictures of the agreenent,
including Keresztury’s waiver of his right to appeal. As we
conclude that his argunent in the alternative has nerit, we exan ne
his primary argunent no further.

Agai n, the plea agreenent provides that “[t]he United States
has agreed ... not to contest acceptance of responsibility for this
defendant as long as he continues to truthfully acknow edge his
guilt of this offense.” Wen the probation officer recommended
against granting Keresztury an offense |evel reduction for
acceptance of responsibility, however, the governnent added its
voice in support of the probation officer’s concl usion. Thi s
action by the governnent, argues Keresztury, constituted either a
breach of the plea agreenent or an exercise by the governnent of
its right to avoid it, pursuant to the terns of f 4.k. of the plea
agreenent . In either case, Keresztury concludes, the plea
agreenent, including the waiver of his right to appeal, no | onger
stands, freeing himto bring this appeal of his sentence.
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The governnent responds by insisting that it did not breach
the plea agreenent; yet it continues in it appellate brief:

Al t hough t he Governnent agreed in the pl ea agreenent that
it would not contest acceptance of responsibility, this
provi sion was conditioned on Appellant continuing to
truthfully acknow edge his guilt of this offense. ...
[While it is true that the Governnment supported the
probation officer’'s finding that Appellant did not
warrant an adjustnent for acceptance of responsibility,
the Governnment did so only as aresult of Appellant’s own
conduct inconsistent wth the ternms of the plea
agr eenent .

In the plea agreenent, Appellant agreed that if he,
“commtted any federal, state or |ocal crine between the
date of this agreenent and his sentencing, or has
ot herwi se vi ol at ed any ot her provi sion of this agreenent,
the agreenment nmay be voided by the governnent[.]”
Appel lant vitiated the plea agreenent by his repeated use
of marijuana and cocaine .... Further, after filingits
response, the Governnent never articulated any
opposition, at sentencing, to the adjustnent for
acceptance of responsibility. (Enphasis added.)

Al t hough the governnent does not cone right out and say so, it
obviously exercised its option to void the plea agreenent after
Keresztury violated it.

Next, the governnment notes that the district court granted a
3-level reduction for acceptance of responsibility in the end —
“[t]hus,” argues the governnent, “Appellant was not prejudiced by
the Governnent’s response to his Objections to the PSR " Last, the
governnent asserts that “even if this Court finds that the
Governnent did breach the agreenent, a breach does not
automatically require resentencing.”

Addressing the last of the governnent’s argunents first, we

note that it msses the point. Wen we scrutinize the governnent’s



conduct to determ ne whether it manifested an exercise of its
prerogative to void the plea agreenent, our objective is to
di scover whether the defendant’s waiver of his right to appea
remai ns effective, not whether resentencing is required. And, when
we conclude, as we do, that the governnent opted to void the plea
agreenent (including the defendant’s waiver of appeal), we are free
to consider the substance of the defendant’s appeal. It is the
result of this consideration that may require resentencing.

Next, by enphasi zi ng that “Appel |l ant was not prejudi ced by the
Governnent’s response to his (bjections to the PSR, 7 because the
district ~court disregarded the probation officer and the
prosecution and granted the decrease for acceptance of
responsi bility anyway, the governnent appears to be proposing sone
kind of harm ess error excuse. As we have stated before when
rejecting the governnent’s harnl ess error analysis, however,

The interest of justice and standards of good faith in
negotiating plea bargains require reversal where a plea
bargain is breached. A lesser standard would pernmt the
governnment to make a plea bargain attractive to a

def endant, subsequently violate the agreenent and then
argue harnl ess error, thereby defraudi ng the def endant.?®

We therefore reject this attenpt by the governnent to excuse its
action as harnl ess.
W are left, then, with the governnent’s bald assertion that

it sinply did not breach the agreenent. The governnent is not

8 Valencia, 985 F.2d at 761 (internal citation omtted)
(enphasi s added).
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persuasive on this point. The best that the governnment can offer
by way of justification is that it was Keresztury who first
“vitiated the plea agreenent” by violating state and federal |aw
t hrough possession of drugs, and that the governnent responded as
it did “only as a result of Appellant’s own conduct inconsistent
wth the terns of the plea agreenent.” If that is not an
acknow edgnent that the governnent was exercising its prerogative
to void the plea agreenent should Keresztury fail to conply with
its terns, we cannot inmagi ne what is. And, as Keresztury states in
his appellate brief,
Decl ari ng the agreenent to be void nay avoi d any question
of breach on the part of the CGovernnent, but if the
agreenent is void, no part of it —including any waiver
of the right to appeal — is enforceable. ... The
&over nment cannot pi ck and choose which parts of the plea
agreenent it wants to apply. Once it takes advant age of
paragraph 4k and considers the agreenent to be void to
justify its position on the acceptance of responsibility
issue, then the provision of the agreenent supposedly

wai ving the right to appeal the sentence is |likew se void
and unenforceabl e. (Enphasis added.)

We agree with Keresztury. As we have stated before, “[i]n
determning whether the terns of a plea agreenent have been
vi ol ated, the court nust determ ne whet her the governnent’s conduct
is consistent with the defendant’s reasonabl e understandi ng of the
agreenent.”® It is certainly inconsistent with a defendant’s
reasonabl e understanding of a promise not to contest a reduction

for acceptance of responsibility for the governnent to add its

 Valencia, 985 F.2d at 761 (citing United States v.
Huddl eston, 929 F.2s 1030, 1032 (5th G r. 1991)).
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voice in support of the PSI recommendation that the defendant
receive no such reduction. Whet her the governnent’s conduct is
viewed as the initial breach of the plea agreenent or the exercise
of its prerogative to void the plea agreenent when Keresztury
breached it first, the result is the sane: The agreenent,
including the restriction on Keresztury’s right to appeal, is void.
He can therefore appeal his sentence, which he has done, and we can
consi der his appeal.

C. Application of the CGuidelines

Keresztury contends that the sentencing court erred when it
used the entire wei ght of the LSD/ vodka solution in determning his
base offense | evel of 32. Instead, he maintains, Application Note
15 from U S.S.G § 2D1.1 (“Application Note 15”) should govern
Application Note 15 provides:

LSD on a bl otter paper carrier nediumtypically is marked
so that the nunber of doses (“hits”) per sheet readily
can be determned. Wen this is not the case, it is to
be presuned that each 1/4 inch by 1/4 inch section of the
bl otter paper is equal to one dose.

In the case of liquid LSD (LSD that has not been pl aced
on a carrier nedium, using the weight of the LSD al one
to calculate the offense | evel may not adequately refl ect
the seriousness of the offense. In such a case, an
upward departure nmay be warranted. 1

Liquid LSD was involved in the instant case, and, according to
Keresztury, the words, “weight of the LSD alone” in Application

Note 15 indicate that a proper application of the Quidelines

10U S S G §2D1L.1, cnt. app. n.15 (enphasi s added).
12



requires a calculation of the weight of the actual LSD, separate
fromthe liquid with which it is conbined. Keresztury defends this
interpretation by noting that the Guidelines acknow edge that
different carrier nmedia have different weights, and that, to avoid
severe disparity in sentencing for essentially identical crines
(i.e., possession of conparable anobunts of actual LSD), the
Guidelines establish a presunptive weight per dose of 0.4
mlligrams for LSD on a carrier nedium?! Keresztury argues that
allowing the weight of the liquid into which the LSDis mxed to
determ ne the proper of fense | evel under the Cui delines contravenes
a primary purpose of the Qiidelines, i.e., to establish sone
uniformty for sentencing. As Keresztury points out, this is best

denonstrated by the realization that if the weight of the entire

m xture is used, a nore dilute LSD solution —using nore |iquid
per dose — would result in a nore severe penalty under the
Qui del i nes.

11 See U S.S.G § 2D1.1 cnt. background:

Because the weights of LSD carrier nedia vary
wdely and typically far exceed the weight of the
control |l ed substance itself, the Comm ssion has
determ ned that basing offense levels on the entire
wei ght of the LSD and carrier nedi um would produce
unwarranted di sparity anong offenses involving the sane
quantity of actual LSD (but different carrier weights),
as well as sentences disproportionate to those for
ot her, nore dangerous controlled substances, such as
PCP. Consequently, in cases involving LSD contained in
a carrier nmedium the Conmm ssion has established a
wei ght per dose of 0.4 mlligranms for purposes of
determ ning the base offense |l evel. (Enphasis added.)
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As we have recently announced in United States v. Morgan, 2 we

are in agreenent with Keresztury' s position here, and have joi ned
other circuits in holding that “when the controlled substance is
LSD contained in a liquid solution, the weight of the pure LSD

al one should be used in determning the base offense |evel under

the Quidelines.”?® Neither the preparer of the PSI nor the
sentencing court had the benefit of our Mrgan opinion, so it is
under st andabl e that both included the vodka and established an
of fense level of 32 for Keresztury. Still, Mdyrgan controls, so
i ncl usi on of the weight of the vodka constitutes reversible error.

As not ed above, the entire LSD/vodka m xture whi ch Keresztury
sold to the DPS officer weighed 18.53 grans. The DPS |l ab report
stated that there were 1248 “abuse units” of LSD in the m xture.
Under Texas Health & Safety Code § 481. 002(50) (B), an abuse unit of
liquid LSD is assigned a weight of 0.04 mlligrans. Ther ef or e,
there were 0.04992 grans (49.92 mlligrans) of LSDin the m xture.
The Cuidelines assign a presunptive weight of 0.05 mlligrans per

dose of “actual LSD, "' so, for U S.S. G purposes, there were 998.4

12 No. 01-20500 (5th Gir. My 23, 2002).

13 1d. (citing United States v. Camacho, 261 F.3d 1071,
1074-75 (11th GCr. 2001); United States v. Sia, No. 96-1808, 1996
W 728191 (1st Cir.) (unpublished); United States v. Ingram 67
F.3d 126, 128 (6th Cr. 1995); United States v. Turner, 59 F.3d
481, 485 (4th Cr. 1995); United States v. Jordan, 842 F. Supp.
1031, 1033 (M D. Tenn. 1994)) (enphasis in original).

14 See, e.qg., US S. G § 2D1.1 cnt. background (“The dosage
wei ght of LSD [on a carrier nediun] selected exceeds the Drug
Enf orcenment Adm nistration’s standard dosage unit for LSD of 0.05
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doses of LSD in the vodka.?®

According to the US S G Drug Quantity Table, 49.92
mlligrans of LSD produces a base offense level of 12, the
sentencing range for which is 10-16 nonths if the defendant is in
crimnal history category |I. Keresztury argues that his base
of fense | evel should be 12, and that he should still receive a 2-
| evel decrease for acceptance of responsibility,? bringing his
offense level to 10, with a sentencing range of 6-12 nonths for
crimnal history category | defendants.

Much as Keresztury would prefer this result, the Quidelines

appear to preclude it. Section 5Cl1.2, Limtation on Applicability

mlligram|[sic] (i.e., the quantity of actual LSD per dose) in
order to assign sone weight to the carrier nmedium?”).

15 The G@uidelines also provide that for LSD on a carrier
nedi um “each dose of LSD on the carrier nmedium/|[should be
treated] as equal to 0.4 ng of LSD for the purposes of the Drug
Quantity Table.” U S . S.G § 2D1.1 Note (H) to Drug Quantity
Table. Using the presunptive weight for LSD on a carrier nmedi um

the 998.4 doses are assigned a weight of 399.36 mlligrans. 1In
Morgan, however, we determned that “the .4 mlligram conversion

factor used for LSD on a carrier nmediumis not used with liquid
LSD. ”

16 See U.S.S.G § 2D1.1(c)(24) [Drug Quantity Tabl e]
(assigning an offense | evel of 12 for crinmes involving “[]]ess
than 50 MG of LSD’).

17 Because his postul ational base offense |evel (12) prior
to the reduction for acceptance of responsibility is |ess than
16, he may only receive a 2-level downward departure, unlike the
situation at his initial sentencing, where his pre-reduction
of fense | evel of 30 —coupled with the fact that he apparently
met the criteria in US. S.G 8§ 3EL1.1.(b)(1)-(2) —entitled him
to a 3-level reduction. See U S.S.G § 3El1.1, Acceptance of
Responsibility.
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of Statutory M ninmum Sentences in Certain Cases, is the provision
that the probation officer applied in the PSI to show that
Keresztury was not subject to the 10-year statutory m ninum for
i nprisonnment. That section states:

Except as provided in subsection (b), in the case of an
of fense under 21 U.S.C. § 841..., the court shall inpose
a sentence in accordance with the applicabl e guidelines
wi thout regard to any statutory nininumsentence, if the
court finds that the defendant meets the criteria in 18
U S C § 3553(f)(1)-(5) set forth verbatimbelow....!®

Subsection (b), to which the above refers in the initial clause,
provi des:

(b) I'nthe case of a defendant (1) who neets the criteria
set forth in subsection (a); and (2) for whom the
statutorily required m ninumsentences is at |least five
years, the offense |level applicable from Chapters Two
(O fense Conduct) and Three (Adjustnents) shall not be
less than level 17.1°

Keresztury was being sentenced for violation of 21 U S. C. 88
841(a) (1) and 841(b)(1)(A), i1i.e., for possession with intent to

distribute 10 grans or nmore of a m xture or substance containing a

detectable anpbunt of [LSD]. Qur conclusion, dictated by Morgan,

that the weight of the “LSD alone” nust be used in determning
Keresztury' s base offense | evel does not alter the fact that the

wei ght of the m xture or substance containing a detectable anpbunt

of LSD in the instant case wei ghed nore than 10 grans. Therefore,

the application of 8 841(b)(1)(A) is still correct. That section

8 U S.S.G 8§ 5Cl.2(a) (enphasis added).
19U S S.G § 5Cl.2(b) (bold in original; enphasis added).
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st at es:

(1(A) In the case of a violation of subsection (a) of
this section involving —
(v) 10 granms or nore of a mxture or substance
containing a detectable anount of [LSD]

such person shall be sentenced to a termof i nprisonnent
which may not be less than 10 vears or nore than
life....?0

Keresztury therefore falls within the category of defendants
described in U.S.S. G § 5CL. 2(b), because he not only neets all the
criteria in subsection (a), but is also a defendant “for whomthe
statutorily required mninmum sentences is at least five years.”
Accordingly, the mandate of U S.S.G § 5ClL.2(b) applies, and “the
of fense | evel applicable from Chapters Two (O fense Conduct) and
Three (Adjustnents) shall not be less than level 17.” For a
defendant with a crimnal history category of |, the range of
i mprisonnment periods for offense level 17 is 24-30 nonths.?!

This discussion is not intended to suggest that other
provisions in the Guidelines may or may not be applicable. W have
undertaken this last analysis only to clarify that Keresztury is

not entitled to a base offense | evel of 12, as he contends. Having

2021 U.S.C. 8§ 841(b)(1)(A (enphasis added).

2l See U.S.S.G Sentencing Table. W also note, however,
that although this is an offense |evel greater than 16, so
Keresztury may be eligible for a 3-level reduction for acceptance
of responsibility under U S.S.G 8§ 3El.1, see supra note 20,
US S G 8 5CL. 2 expressly forbids the application of Chapter
Three (which includes 8 3E1.1) to yield a result |ess than
of fense | evel 17.
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expl ained that, together with our holding that the district court
cannot use the weight of the liquid (vodka) with which the LSD is
m xed to arrive at the base offense | evel, we | eave the application
of the pertinent Quidelines provisions to the district court at
resent enci ng.
I11. Conclusion

Keresztury is entitled to bring the i nstant appeal because the
governnment’s conduct 1in contesting Keresztury's right to a
reduction for acceptance of responsibility — particularly the
governnent’s insistence that Keresztury’'s conduct between his plea
and his sentencing voided the plea agreenent —signaled that the
pl ea agreenent, which included Keresztury’s waiver of his right to
appeal his sentence, was void. Further, Keresztury is correct that
the district court erred when it used the weight of the entire
LSD/ vodka mxture in determning his base offense |evel.
Nevert hel ess, the application of U S.S.G 8§ 5Cl.2 prevents the use
for Keresztury of an offense |level lower than 17. W therefore
vacate Keresztury’'s sentence and renmand the case for resentencing
consistent with this opinion.

VACATED and REMANDED.
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