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UNI TED STATES OF AMERI CA,
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ver sus

M TCHELL STRAI L TOLBERT,

Def endant - Appel | ant.

Appeals fromthe United States District Court
For the Western District of Texas

Septenber 12, 2002
Bef ore KING Chief Judge, and PARKER and CLEMENT, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

We nust determ ne whether offenses that are simlar in
nature but arise fromdiscrete circunstances and were conm tted
two years apart can be grouped when sentencing occurs in a
consol i dated proceeding. The district court answered in the
negative. W reverse and renand.

BACKGROUND
From Decenber 1997 until August 1998, Defendant- Appell ant

Mtchell S. Tol bert and his enployer, Full Service Staffing



(“FSS"), generated fictitious accounts receivable which were used
as collateral to secure loans froma private |l ender. FSS was

| ocated in Texas, and the Iender, in North Carolina. FSS never
repaid the loans, and the resulting loss to the | ender was
$1,274,888. Then, during a five-day period in Decenmber 1999 to
January 2000, Tol bert engaged in a check kiting schene, whereby
he deposited worthless checks drawn on his brokerage account into
hi s busi ness account at Bank One. The bank credited his account
whil e the checks were being cleared. Tolbert then withdrew the
proceeds. The resulting loss to the bank was $32, 524.

On January 4, 2001, Tol bert was indicted on 33 counts
related to the factoring schenme. On April 16, 2001, he pled
guilty to 12 of them-wire fraud, 18 U S.C. 8§ 1343 (five counts);
conspiracy to conmt wre fraud, 8 U S.C. 8 371; and interstate
transportation of fraudulently taken property, 18 U S.C. § 2314
(six counts). On June 6, 2001, Tol bert was indicted for a single
count of bank fraud, 18 U . S.C. § 1344. He pled guilty to it a
few days later. Wth the governnent’s concurrence, Tol bert noved
for joint sentencing on all counts. The district court granted
t he noti on.

At sentencing, Tol bert noved to have his convictions grouped
under the sentencing guidelines. The district court refused.

Noti ng that grouping would effectively result in Tol bert’s
recei ving no additional punishnment for the bank fraud of fense,
the district court said: “[NNo way in tinme nor |ogic could the
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gui delines nean for a person who conmts wire fraud in 1997 and
1998 [and] sinply is not prosecuted or sentenced for it
receive[] no sentence for commtting bank fraud in 2001.” The
court then determned the offense | evels separately, calculating
19 levels for the wire fraud counts and 10 | evels for the bank
fraud count. Tol bert was sentenced to terns of 36 and 12 nonths’
i nprisonnment, sentences to run consecutively.

Tol bert nade a tinely appeal.

DI SCUSSI ON

We review the district court’s decision in accordance with
the version of guidelines in effect at the tinme of sentencing--
i.e., the 2000 version. See U S. SENTENCING GU DELI NES NMANUAL §
1B1.11 (2000)(“U.S.S.G"”). The decision whether to group
offenses is a question of |aw we review de novo. See United
States v. Patterson, 962 F.2d 409, 416 (5th Cr. 1992).

Chapter Three, Part D, is applied after the sentencing court
determ nes the applicable guideline for each of fense and nakes
necessary adjustnents. See U.S.S.G 8§ 1B1.1. |In cases where the
def endant has been convicted on nore than one count, it directs
the sentencing court to conbine convictions into G oups of
Closely Related Counts. |1d. 8 3D1.1(a)(1). Miltiple counts
shoul d be grouped if they involve “substantially the sane harm”
Id. 8 3D1.2. Counts involve substantially the sanme harm when the

victins are the sane and the counts were part of the sane
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transaction or schene, id. 8§ 3D1.2(a)&b), or when one count is a
specific offense characteristic of another, id. 8§ 3D1.2(c).
Additionally, multiple counts involve the sanme harm “[w] hen the
of fense level is determned |argely on the basis of the total
anount of harmor loss, the quantity of a substance invol ved, or
sone ot her neasure of aggregate harm. . . .” |d. § 3Dl.2(d).
Once individual convictions are grouped, the sentencing court
determ nes the applicable offense I evel for each group. 1d. 8§
3D1.3. For offenses grouped under § 3D1.2(d), the offense |evel
“I's the offense | evel corresponding to the aggregated quantity,”
as calcul ated el sewhere in the guidelines. |d. 8 3DL.3(b). If
there is only one group, its offense level is used to determ ne
t he defendant’s sentence. 1d. 8 3D1.4 cnt. application n.3.

The purpose of grouping is to guard agai nst di sproportionate
puni shment when a defendant is charged with nmultiple counts
arising froma single transaction or schene. *“A defendant who
assaults others during a fight, for exanple, may warrant nore
puni shment if he injures ten people than if he injures one, but
hi s conduct does not necessarily warrant ten tinmes the
puni shnent.” U. S.S.G 8§ 1A4(e). By grouping, “[t]he guidelines

mnimze the possibility that an arbitrary casting of a
single transaction into several counts will produce a |onger
sentence.” 1d. At the sane tine, Chapter Three, Part D, does

not limt its application to counts arising fromthe sane set of
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predi cate facts. Under 8§ 3Dl1.2(d), counts can be grouped if each
of fense shares a particular attribute under the guidelines--
nanmely, that the offense level is determned largely on the basis
of sone unit of neasure, |like the value of the property stolen or
t he wei ght of the drugs snuggled. See id. 8§ 3D1.2 cnt
application n.6. There is no requirenent that the offenses
relate to each other in tinme or space, thus apparently naking the
pedagogi cal concern noted above inapplicable.

The guidelines do not articulate a rationale for grouping
under 8§ 3D1.2(d). Although it is close, we neverthel ess concl ude
that 8 3D1.2(d) allows for grouping of factually unrel ated
counts. Lest it be rendered superfluous, subsection (d) nust be
di stingui shable from 8 3Dl.2's other subsections.! Subsections
(a) and (b) require grouping where the counts had the sanme victim
and were part of the sane act or transaction or were part of a
comon schene or plan. The first clause of subsection (d), the
measur abl e harm cl ause, al so nmust be distinguished fromthe
clause that follows it. The second clause requires grouping “if
t he of fense behavior is ongoing or continuous in nature and the

of fense guideline is witten to cover such behavi or. Subsecti on

(d)’s two clauses are joined by “or,” not “and,” neaning that

! Subsection (c) is not relevant for purposes of our analysis,
but we note that counts grouped under it nust be related in tine.
See id. 8 3D1.2 cmt. application n.5.
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t hey are exclusive of each other.? Thus, to keep subsection (d)
frombeing totally subsuned by (a) and (b) and the second part of
(d) it nust address offenses in which 1) the victins are
different and 2) the involved behavior is unconnected. In other
wor ds, subsection (d) covers, anong other things, discrete,
unrel ated of fenses invol ving nmeasurabl e harm?3

We find support for our construction in Chapter Five. That
chapter is applied follow ng the application of Chapter Three,
Part DD See U S.S .G § 1B1.1. Cuideline 5GL.2 is entitled
“Sentencing on Multiple Counts of Conviction.” It in effect says
that the total punishnment is to be determ ned in accordance with
the grouping principles from Chapter Three, Part D. Its
commentary states that 8 5GL.2 “applies to nultiple counts of
conviction (1) contained in the sane indictnent or information,
or (2) contained in different indictnments or information for
whi ch sentences are to be inposed at the sane tine or in a
consol i dated proceeding.” Thus, by extension, grouping is

required for offenses charged in different indictnents but for

2 (Offenses that would fall under the second cl ause but not the
first include, for exanple, trafficking and dealing in child
por nography, id. 88 2&.2 & 2&.4. See id. App. C anend. 615.

3 This construction is borne out by an exanple in the
application notes: “(3) The defendant is convicted of five counts
of mail fraud and ten counts of wire fraud. Although the counts
arise fromvarious schenes, each involves a nonetary objective.
Al fifteen counts should be grouped together.” 1d. 8§ 3D1.2 cnt
application n.6.
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whi ch the defendant is being sentenced in a single proceeding.
In the main, offenses arising fromthe sane set of predicate
facts are charged in a single indictnment. By requiring grouping
for counts contained in different indictnents, the guidelines
facilitate the grouping of offenses that will not necessarily
arise froma discrete set of circunstances.

Based on the foregoing construction of 83Dl.2, we concl ude
that the district court erred in not grouping the counts fromthe
factoring schene with the bank fraud count. Al of these
of fenses are sentenced in accordance with 8§ 2F1.1.4 See U S.S. G
8§ 2F1.1 cnt. statutory notes. Subsection (b)(1l) of the sane
gui deline determ nes the offense |l evel on the basis of loss in
dollars. Moreover, subsection (d), discussed above, expressly
states that offenses applying guideline 2F1.1 should be grouped.
See id. § 3D1.2 (“Ofenses covered by the follow ng guidelines
are to be grouped under this subsection: . . . . 88 2F1.1,
2F1.2.7). The base offense level under 8 2F1.1 is 6. Wen
groupi ng neasur abl e harm of fenses, guideline 3D1.3(b) states that
“the offense level applicable to a Goup is the offense |evel
corresponding to the aggregated quantity, determned in

accordance with Chapter Two . . . .” The total loss is

4 Q@uideline 2F1.1 has since been deleted. See id. App. C
amend. 617. Because the offenses in this case are sentenced
under the sanme guideline, we need not interpret the phrase “sane
general type,” which is nentioned in 8 3D1.2, application note 6.
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$1, 303, 393 (%1, 274,888 + $32,524), which equates to an 11 | evel
adjustnent. See 8 2F1.1(b)(1)(L)(loss nore than $800, 000 but

| ess than $1,500,000). Finally, 2 levels are added because the
factoring schene involved “nore than m ninmal planning.” See id.
8§ 2F1.1(b)(2). Thus, the total offense |level for the group is
19. Tolbert’s crimnal history category is Il, resulting in a
sentencing range of 33 to 41 nonths’ inprisonnent. This is the
range Tol bert woul d have received had he only been sentenced on
the counts fromthe factoring schene, since the addition of the
loss fromthe bank fraud is too small to nove himinto the next
category under 8 2F1.1(b)(1). Gouping therefore saves Tol bert a
year’ s inprisonnent.

We recogni ze that this result gives Tol bert a w ndfal
through the nere fortuity of having been sentenced in a single
proceedi ng. But the guidelines expect that such anonalies wll
occasionally occur. See U S.S.G § 1A4(e). Indeed, for such
instances it rem nds the sentencing court of its authority to
order an upward departure.® 1d. Further, we believe that
situations |like Tolbert’s are the exception. |In npbst instances,
unrel ated of fenses brought in separate proceedings wll not be
sentenced together. W also note that the district court retains

its discretion to decide whether or not to consoli date offenses

5> We express no opinion whether departure is warranted in this
case, leaving that determnation to the sound judgnent of the
district judge.
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for joint sentencing. O course if our analysis is incorrect,
t he sentenci ng conm ssion can always clarify Chapter Three, Part
D, in next year’s addition of the guidelines.

CONCLUSI ON

The judgnent of the district is REVERSED and the case is
REMANDED f or resentencing.®

6 Having determined that a single group is appropriate, we

need not reach Tol bert’s argunent under 8§ 3D1. 4.
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