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UNI TED STATES OF AMERI CA,
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ver sus

EMVA LUCI LLE GREEN
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Appeal fromthe United States District Court
For the Western District of Texas

June 11, 2002
Bef ore KING Chi ef Judge, H Gd NBOTHAM and EMLIOM GARZA, G rcuit
Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:
Emma Lucille G een was stopped at a roadbl ock checkpoi nt on
Fort Sam Houston in San Antonio and found to be without |icense or
proof of insurance. She attenpted to flee and mlitary police
arrested her and i npounded the car. Crack cocai ne was found duri ng
an inventory search of the car resulting in a charge of possession
with intent to distribute crack cocaine in violation of 21 U S. C

8§ 841(a)(1l) and (b)(1)(B)(iii). Geen entered a conditional plea



of guilty and now appeal s the district court’s denial of her notion
to suppress the evidence found in her vehicle, alleging it is the
fruit of an unreasonable search in violation of the Fourth
Amendnent .
I

In the | ate evening hours of February 11, 2000 and until the
early norning of February 12, 2000, at Fort Sam Houston in San
Antonio, Texas, mlitary police operated a “Force Protection
Vehi cl e Checkpoint.” At this particular checkpoint, which was
adm nistered in accordance with a standard operating procedure,
every sixth car traveling north on New Braunfels Avenue woul d be
stopped at its intersection wwth Hood Street and directed into an
adj acent parking lot. The checkpoint was marked by signs, cones,
and flares, and the mlitary police operating the checkpoint were
in uniform

Emma Lucille Green’s car was stopped as a sixth vehicle at the
checkpoint. Operating at all tinmes in accordance with the standard
operating procedure, mlitary police asked her for her driver’'s
Iicense and proof of insurance. Green’s inability to produce
ei ther of these docunments violated Texas law. The officers then
ran a crim nal background check and |icense plate check on the car,
di scovering that Geen had no driver’s |icense and the car was not
hers. At this point the officers asked her to exit the car. Geen
refused and attenpted to flee. She was apprehended and arrested.

The car was i npounded and, in a standard i nventory search, officers
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found the nine rocks of crack cocaine on the front seat in a
pl asti c bag.

Green noved to suppress the drug evidence as the fruit of an
unr easonabl e sei zure in violation of the Fourth Amendnent. Finding
that the checkpoint served national security purposes and was
reasonable, the district court denied her notion to suppress.
Green then pled guilty to the offense, reserving her right to
appeal . She was sentenced to 24 nont hs of inprisonnent followed by
a four-year term of supervised relief.

|1

In an appeal from the denial of a notion to suppress, we
review questions of law de novo and factual findings of the
district court for clear error.!?

A

We first make it plain that after determning the validity of
the programmati c purpose, the scope of our inquiry extends to only
what occurred when G een was stopped. It does not, despite Geen’s
urging, extend to an abstract consideration of the scope of

searches of other vehicles.? Wth a valid programmatic purpose,?

L'United States v. Val adez, 267 F.3d 395, 397 (5th Gr. 2001).

2 The st andard operating procedure i ncluded, after presentation of |icense,
proof of insurance, and registration, informng the driver that they had
inmpliedly consented to a search, and proceeding to inspect the interior of the
vehicle, including any |ocked conpartnents or packages, the engine, and trunk
areas. |f a particular area could not be searched, or if the driver refused to
cooperate, they were to be escorted off the base by mlitary police. Gov't Ex.
1.

8 United States v. Machuca-Barrera, 261 F.3d 425, 433 (5th Cr. 2001).
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the stop of Geen’s vehicle was lawful, and it was not searched in
a relevant sense* until after the mlitary police had probable
cause to arrest her and i npound her vehicle. 1t was then subjected
an inventory search and the drugs were di scovered.?®
B

A checkpoint-type stop of an autonobile is a seizure
constrai ned by the Fourth Anmendnent.® A suspicionless seizure is
ordinarily unreasonable and therefore a violation of the Fourth
Anendnent .’ The Suprene Court has upheld suspicionless stops of
vehicles at inmmgration® and sobriety® checkpoints, and suggested

that, while roving patrols do not pass nuster, discretionless stops

4 The record indicates that before she was arrested, one officer possibly
| ooked under the hood of Green’s car. Assum ng arguendo that this search was
unconstitutional, however, it did not |lead to the discovery of the crack cocai ne
on the front seat of Green’'s car, and therefore cannot require the exclusion of
that evidence. Geen does not rely on this search to nake her case, in any
event .

5> Warrantl ess inventory searches of seized autonobiles do not violate the
Fourt h Anendnent if they are conducted “pursuant to standardi zed regul ati ons and
procedures that are consistent with (1) protecting the property of the vehicle’'s
owner, (2) protecting the police against clainms or disputes over |ost or stolen
property, and (3) protecting the police fromdanger.” United States v. Lage, 183
F.3d 374, 380 (5th Gr. 1999). G een does not argue that the inventory search
violated the Fourth Amendnent, but rather that the checkpoint seizure was
unr easonabl e and t he evi dence obtained in the inventory search nust be excl uded
as the fruit of an unlawful seizure.

6 Del aware v. Prouse, 440 U S. 648, 653 (1979).

” Chandler v. MIler, 520 U. S. 305, 308 (1997).

8 United States v. Martinez-Fuerte, 428 U S. 543, 566 (1976).

® Mchigan Dep’t of State Police v. Sitz, 496 U S. 444, 455 (1990).
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designed to check a driver’'s |license and registration are
perm ssi bl e. 1°

VWaile it initially rejected such an approach, ! the Suprene
Court recently held, in Cty of Indianapolis v. Ednond!? that a
narcotics checkpoint violated the Fourth Amendnent because its
“primary purpose” was indistinguishable fromthe “general interest
incrinme control.”®® “Consistent with this suggestion, each of the
checkpoi nt prograns that we have approved was designed primarily to
serve purposes closely related to the problens of policing the
border or the necessity of ensuring roadway safety.”! To be valid
a checkpoint, then, nust reach beyond general crinme control —either
targeting a special problem such as border security or a problem
peculiar to the dangers presented by vehicles.

Green argues that the purpose of this checkpoint was nerely to
make individuals on the base aware of security procedures. Geen
relies on a nenorandum est abl i shing the checkpoints, which states,
in part:

The checks will be conducted to reinforce installation
security awareness and to enphasi ze to personnel, having

10 Prouse, 440 U.S. at 663.

11 See Sitz, 496 U.S. 449, 450 (rejecting “special needs” approach to
roadbl ocks that woul d focus on the purpose of the seizure).

12 531 U.S. 32, 48 (2000).
13 ] d.

¥ 1d. at 41.



access totheinstallation, the security posture whichis
bei ng mai nt ai ned. *°

However, this sane nenorandum also incorporates the Standard
Operating Procedure for the Installation Force Protection Vehicle
Checkpoi nts, which clearly states its goals:

1. protect national security by deterring donestic and

foreign acts of terrorism

2. maintain readi ness and effectiveness;

3. deter the entrance of persons carrying expl osives;

4. protect federal property; and

5. ensure the safety of the soldiers, civilian enpl oyees,

retirees and famly menbers on the installation.?®

The parties appear to dispute what our standard of review
should be with respect to the primary purpose of the checkpoint.
Green argues that de novo review should apply, relying on the
Suprene Court’s review of the purpose of a drug-testing regine in
its recent decision in Ferguson v. Cty of Charleston.! The
Governnment argues that the purpose of a checkpoint is a factua
finding that should be reviewed for clear error.

We first note that Ferguson, while it cites to Ednond, is a
case i nvol ving the “speci al needs” doctrine in regards to searches,

not roadbl ock seizures. The Court, in fact, distinguished Ferguson

on these grounds, stating that “[t]his case also differs fromthe

1% Gov't Ex. 2.

1 Gov't Ex. 1.

7532 U.S. 67, 81 (2001) (“In looking to the programmtic purpose, we
consider all the available evidence in order to determ ne the rel evant prinmary
purpose.” (citing Ednond, 531 U. S. at 46-47)).
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handf ul of seizure cases in which we have applied a bal ancing test
to determne Fourth Anmendrment reasonabl eness.”!® The extent to
which the inquiry into purpose demanded by Ednond and t he “speci al
needs” doctrine is the sane is still an open question. In any
event, the Court did not clearly state that in either case was the
gquestion one of mxed fact and |aw which would require de novo
revi ew.

W agree with the D.C. Circuit that the primary purpose of a
checkpoint is a finding of fact reviewed for clear error.® W
conclude that the district court did not clearly err inits finding
that “[t]his was a |egal checkpoint set up by the mlitary
installation to inspect vehicles and nmake sure they had valid
license, registration, proof of insurance, security at the mlitary
installation.”

C

G ven a purpose of ensuring the security as well as traffic
safety at the installation we nust, however, ask whether this
purpose is distinct fromthe general interest in crine control. |If
not, then the teaching of Ednond is that the checkpoint system at
i ssue violates the Fourth Amendnent. We believe that this case
differs substantially from Ednond in two respects. First, the

protection of the nation’s mlitary installations from acts of

® ]d. at 83 n.21; see also Ednond, 531 US. at 54 (Rehnquist, CJ.,
di ssenting).

% United States v. Davis, 270 F.3d 977, 980 (D.C. Cr. 2001).
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donestic or international terrorismis a unique endeavor, akin to
the policing of our borders, and one in which a greater degree of
i ntrusi veness nay be allowed.?® Second, those cases focusing not
on uni que, national challenges, but instead on road safety,? are
concerned with dangers specifically associated wth vehicles and
therefore justify suspicionl ess checkpoint seizures. Since we know
frompai nful experience that vehicles are often used by terrorists
to transport and deliver explosives in the formof “car bonbs,” and
that mlitary installations have historically faced greater risk
than civilian communities of such a bonbing, vehicles pose a
special risk

We concl ude that the purpose of this suspicionless checkpoint
stop was not the “general interest in crime control.” Rather its
nore narrow purpose was to the protect a mlitary post, distinct
froma general |aw enforcenent m ssion. W nust then proceed to
the balancing of interests that the Court requires in order to
determ ne whether this stop was valid under the Fourth Anmendnent.

1]
“Roadbl ock seizures are consistent with the Fourth Anmendnent

if they are ‘carried out pursuant to a plan enbodying explicit,

20 See United States v. Hawkins, 249 F.3d 867, 873 (9th Cr. 2001) (“It is

beyond dispute that the nilitary has a substantial interest in ... ensuring
national security.”); see also id. at 873 n.2 (conparing protection of nationa
security at mlitaryinstallationtointerest inpreventingillegal inmgration).

21 See Ednmond, 531 U. S. at 39-40 (stating that previous cases upholding
checkpoints or inplying their validity had focused on highway safety) (citing
Sitz, 496 U S. at 447-48; Prouse, 440 U S. at 661).
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neutral limtations on the conduct of individual officers.’””?2 The
Court’s decisions require us to balance the objective and
subjective intrusion on the individual against the Governnent
interest and the extent to which the programcan reasonably be said
to advance that interest.?

The degree of objective intrusionis “neasured by the duration
of the seizure and the intensity of the investigation.”? In this
case the objective intrusion was virtually identical to that upheld
in Mchigan Departnent of State Police v. Sitz?® and United States
v. Martinez-Fuerte.?® Geen's car was stopped and she was directed
to pull into an adjacent parking |ot. She was asked for her
Iicense and proof of insurance and was unable to produce either.
The total duration of the stop before probable cause to arrest
Green arose was considerably less than the three to five mnutes

that the Court found mninmal in Martinez-Fuerte.? The seizure of

22 Ednond, 531 U. S. at 49 (Rehnquist, C. J., dissenting) (quoting Brown v.
Texas, 443 U.S. 47, 51 (1979)).

2% See, e.g., Sitz, 496 U.S. at 455. W note again that only the stop is
under consideration here. As the Court in Sitz carefully noted that there was
no allegation in Sitz of "unreasonable treatnent of any person after an actual

detention at a particular checkpoint.” Id. at 450. Consequential ly, when
| ooki ng at the checkpoint we | ook at only its sei zure conponent, the actual stop,
not the search that the menorandumi ndi cates should then follow. See Part I1.A

24 Sitz, 496 U.S. at 452.
25 496 U.S. 444, 455 (1990).
26 428 U.S. 543, 566 (1976).

27 1d. at 546-47.



Geen was only mnimally intrusive under the objective prong of
this test.

As to subjective intrusion, the touchstone is the “potenti al
for generating fear and surprise.”?® Everyone entering Fort Sam
Houston was warned with signs about the possibility of searches.
At the checkpoint, there were signs, cones, and flares. Wi | e
Green attenpts to characterize the sight of soldiers as
frightening, uniformed mlitary police onthe grounds of amlitary
installation that has been clearly identified to drivers shoul d not
be frightening to “law abiding notorists.”? That the checkpoint
stopped every sixth vehicle, rather than every single vehicle,
counters any suggestion of subjective intrusion because it m ght
di spel any concern of a law abiding notorist that she had been
singled out. There is no evidence that G een was singled out or
treated arbitrarily or that the officers were operating wth
unfettered discretion as to which cars to stop

The level of intrusiveness nust be balanced against the
governnent interest in the checkpoint and the reasonable
ef fecti veness of the approach. W have already stated that there
is astrong governnental interest inthe protection of our mlitary

materi el and personnel. The mlitary has as nuch right to protect

28 Sitz at 452.
29 1.
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those on roads traversing its enclave as a State has to protect
t hose on its hi ghways.

Green argues that this interest differs between closed and
open mlitary installations and that since Fort Sam Houst on was, at
the tine of Geen’s arrest, an open installation, its mlitary
m ssion and unique attractiveness for violent strikes cannot
suffice to justify a suspicionless stop. Green advances two
argunents in support of this position. First she cites Flower v.
United States,3 where the Suprene Court held that a sidewalk
| eaf | eteer could not be excluded from Fort Sam Houston’s public
streets, for the proposition that the governnent has abandoned any
speci al national security interest in an open mlitary base. O
course it is settled that “[t] he base commandant can no nore order
petitioner off this public street .. than could the city police
order any |l eafl eteer off any public street,”3 but nothing in Fl oner

or reality suggests that opening a mlitary base to the public to

% See id. at 873 & n.3 (stating that “[i]t is beyond dispute that the
mlitary has a substantial interest ... in ensuring national security” and citing
cases); see also Geer v. Spock, 428 U S. 828, 837 (1976) (“One of the very
pur poses for which the Constitution was ordai ned and established was to * provi de
for the conmon defence,’ and this Court over the years has on countl ess occasi ons
recogni zed the special constitutional function of the military in our nationa
life, a function both explicit and indispensable.” (quoting U S. Const.,
Preanbl e)).

3407 U.S. 197 (1972).

82 1d. at 198 (stating that the mlitary, when it opened the street to the
public, “abandoned any claimthat it has special interests in who wal ks, talks,
or distributes leaflets on the avenue” but not addressing whether the mlitary
abandoned any speci al interest (beyond those state authorities woul d possess) in
who carries weapons of mass destruction onto the base).
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such an extent deprives the governnent of the right to respond to
distinct risks faced at a mlitary installation. Geen appears to
be urging that we declare Fort Sam Houston, on the authority of
Fl ower, sone sort of “free zone” where the Fourth Amendnent
bal ancing of interests nmust be identical to that perfornmed for
police action on any public street in America—+n other words we
must turn a blind eye to the presence of the United States mlitary
at the installation. This notion |acks textual or jurisprudenti al
support, and we reject the invitation to search for such a
connection in the interstices between the First and Fourth
Amendnent s. To the contrary, the mlitary’'s concern for the
security of its facility and its creation of a public forumare not
i nconsi stent —eonceptual ly or programatically. These two can be
conplenentary in choosing between excluding the public and
practical precaution necessary to secure a mlitary facility.

The conduct of the mlitary police in this case reaches no
farther than those state |icense checkpoints that have passed
constitutional nmuster in a nunber of circuits.? W also recognize
the additional reasons the mlitary my wsh to conduct such

suspi ci onl ess stops as wei ghing even nore strongly in favor of the

% Davis, 270 F.3d at 980; United States v. Brugal, 209 F.3d 353, 357 (4th
Cr. 2000); United States v. @Galindo-CGonzales, 142 F.3d 1217, 1222 (10th Gr.
1998); United States v. Trevino, 60 F.3d 333, 335-36 (7th Gr. 1995); Merrett v.
Moore, 58 F.3d 1547, 1551 & n.3 (11th Gr. 1995). W |eave for another day the
guestion of whether |icense and registration checkpoints on state highways are
constitutional, because of the additional national security interest present in
this case.
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reasonabl eness of the search. Consequently, while we m ght agree
that on an open mlitary base the range of | aw enforcenent activity
t hat does not violate the Fourth Arendnent is narrowed as conpared
to a closed base, 3 that does not nmean that the security of the
installation and its personnel are not a substantial governnent
interest.3

Green maintains that there is a constitutional difference
between entry pointstoamlitary installation and points interior
to that installation in terns of the types of warrantl ess sei zures
that will be considered reasonable. |n support of this contention,
she cites to several cases finding checkpoint searches at entry
points constitutional, but overlooks opposing authority for a
checkpoint internal to an open base.®* W see no dispositive

di stinction here.?

% See, e.g., United States v. Ellis, 547 F.2d 863, 866-67 (5th Cr. 1977)
(hol ding that consent to search autonobile w thout probable cause was validly
obt ai ned where conmander of closed nilitary base made it a condition of obtaining
a visitor’s pass to enter the installation).

% Green’s cited cases are inapposite. For exanple, she cites to United
States v. Ellis, 15 F. Supp.2d 1025 (D. Colo. 1998), for the proposition that
there is a legal difference between open and closed nmilitary bases. In Elis,
the district court upheld a checkpoint stop of a car within an open military
installation, Fort Carson, that resulted in a narcotics arrest. G een asserts
in her brief to this court that Fort Carson was a closed base, despite the
court’s clear statenent to the contrary. Conpare Appellant’s Brief at 19 with
Ellis, 15 F. Supp.2d at 1029 (“The situation before this Court involves a
mlitary base that was not closed ....") (enphasis added).

% 1d.

87 reen also points to a regulatory provision that seens to suggest that
the seizure of her vehicle was not authorized. See 32 C.F.R § 634.7(a)(3)
(“Stops and inspections of POVs within the mlitary installation, other than at
restricted areas or at an installation gate, are authorized only when there is
a reasonabl e basis to believe that the stop/inspection is necessary to enforce
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Finally we nust weigh the extent to which this checkpoint
“reasonably advances” its purposes. The Court has adnoni shed us
that this is “not neant to transfer from politically accountable
officials to the courts the decision as to which anong reasonabl e
alternative | aw enforcenent techni ques should be enployed to dea
with a serious public danger.”3 Furthernore, we should give
def erence to t he mlitary’s security concerns. 3°

Green asks us to exam ne afresh the base conmander’ s deci si on
that stopping every sixth car can be effective at preventing
terrorism or keeping the roads (and thereby the personnel of the
installation) safe from unlicenced drivers. The response is
common sense. Stopping vehicles at regular intervals, rather than
every one, first husbands the resources of |aw enforcenent. | t
al so reasonably advances the purposes of the checkpoint because it
deters individuals from driving while unlicenced and or

transporti ng weapons and t hereby endangeri ng base personnel.* |t

atraffic regulation or the stop i s based on suspicion of crimnal activity.”).
Green’s vague citationto this regulation, if it is even charitably construed as
an argunment, was not presented to the district court and does not represent
reversible plainerror, whichrequires (1) and “error,” whichis (2) “plain,” (3)
“affect[s] substantial rights,” and (4) “seriously affect[s] the fairness,
integrity or public reputation of judicial proceedings.” United States v. Snith,
273 F. 3d 629, 633 (5th Gr. 2001) (quoting United States v. O ano, 507 U. S. 725
732 (1993)).

% Sitz, 496 U.S. at 453

% Dep’'t of the Navy v. Egan, 484 U.S. 518, 530 (1988) (stating that
“unl ess Congress specifically has provided otherw se, courts traditionally have
been reluctant to intrude upon the authority of the Executive in mlitary and
national security affairs.”).

40 The sanme deterrence theory surely drives the recent adoption of random
| uggage searches at the nation’s airports.
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provi des a gauntlet, randomas it is, that persons bent on m schi ef
must traverse.
|V
For the foregoing reasons, we conclude that this checkpoint’s
operation with respect to Geen was reasonable, and therefore did

not violate the Fourth Arendnent. AFFI RVED
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