IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-41014
c/w 02-40231

UNI TED STATES OF AMERI CA
Plaintiff - Appellant,
vVer sus

JOSE TRI NI DAD VALDEZ, 111, also known as Trinito;
SAN JUANI TA ALVAREZ VALDEZ,

Def endants - Appel |l ees.

Appeals fromthe United States District Court
for the Southern District of Texas

August 12, 2002
Before KING Chief Judge, and JOLLY and DeM3SS, Circuit Judges.

PER CURI AM

The United States appeals fromorders entered by the district
court granting notions to suppress filed by each of the
def endant s/ appellees on the grounds that the state officers
executing a search warrant as to a private residence failed to
conply with the “knock and announce” common | aw rul e.

After considering the record, briefs, and oral argunent in
this case, it is clear to us that the district judge conducted an

extensive hearing, that he carefully considered all of the facts



and ci rcunst ances associated with this arrest, and that none of his
factual findings is clearly erroneous. G ven his factual findings,
we hold that the district judge did not abuse his discretion in
suppressing the evidence. In upholding the district court’s
ruling, we enphasize that this case is close, which all the nore
requires us to abide by the findings of the factfinder here, who
clearly had a firmgrasp of this case. W attach as an addendumto
this opinion the order of the district court suppressing the
evi dence. The judgnents and rulings of the district court are
accordi ngly

AFFI RVED.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF TEXAS

CORPUS CHRI STI DI VI SI ON

UNI TED STATES OF AMERI CA,

CRIM NAL NO. G 01-59
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JOSE TRI NI DAD VALDEZ,

ORDER GRANTI NG DEFENDANT’ S MOTI ON TO SUPPRESS

On May 24, 2000, Criselda Pendleton of the South Texas
Speci alized Crines and Narcotics Task Force petitioned for a search
and arrest warrant subsequently issued Judge Chium natto.” The
sane day at approximately 10:00 p.m the warrants were executed at
Def endant’ s resi dence | ocated on East Richard Street in Kingsville,
Texas. "™

O ficer Pendl eton, the case agent, tasked a five person entry
teamw th execution of the warrant. In preparation for execution,

the entry teamdressed i n ski masks, black “battle dress uniforns,”

"Def endant does not challenge the validity of the warrant but
i nstead the manner by which it was execut ed.

“"The officers testified that Defendant’s neighborhood was
notorious for narcotic activity and that neighboring hones were
occupi ed by Defendant’s rel atives.



and conbat boots. As the van carrying the entry teamtravel ed East
bound on Richard street, a car with five nmal e youths travel i ng West
bound on Richard street turned into the driveway of Defendant. The
entry teamvan followed the car into the driveway and parked. The
teamexited the van, rushed toward t he door of the house, yelled to

the five youths “get down, police,” and lined up single-file at
Def endant’ s door. O ficer McCoy, the first team nenber in the
i ne, knocked on the door with his hand and i nmedi ately ki cked the
door twice intending to open the door. The second kick caused the
door to open. The warrant was executed resulting in the arrest of
Def endant and sei zure of approximately 75 grans of cocai ne.

Def endant was indicted in a two count indictnent for
possession with intent to distribute a controlled substance in
violation of 21 U S.C. 846, 841(a)(l1l) and 841 (b)(1)(C. On June
15, 2001, Defendant filed the instant notion to suppress evi dence.
On June 28, 2001, the Court heard evidence as to Defendant’s
nmotion, and ordered further briefing as to Defendant’s notion. The
Defendant filed a brief; the United States did not.

The common- | aw knock- and- announce rul e t hat bi nds state police
officers requires a wait in between the knock and any forced entry.
See United States v. Jones, 133 F.3d 358, 361 (5'" Cir. 1998)
Because there was no wait in between the knock and the forced entry
(much less a five second wait), the officers clearly violated the
knock- and- announce rule by such failure. “Cenerally, a delay of

five-seconds or | ess after knocking and announci ng has been held a



violation of 18 U.S.C. § 3109.” Id. (the Court in Jones noted that
8§ 3109 cases are informative for purposes of common-| aw knock- and-
announce rul e anal ysi s).

The governnent failed to provide a convincing case that
pausi ng sone 10 to 20 seconds was not reasonable. The failure to
wait was not mtigated by any exigent circunstance. |In order to
justify the entry, the police nust have a reasonabl e suspi ci on t hat
knocki ng and announci ng, under the particular circunstances, would
be dangerous and futile, or that it would inhibit the effective
investigation of the crinme by, for exanple, allowing the
destruction of evidence. See United States v. Cantu, 230 F. 3d 148,
152 (5'" Gr. 2000).

No exigent circunstance existed inside the Defendant’s hone.
There was no testinony at the suppression hearing that officers had
any reason to believe that there were weapons in Defendant’s hone,
or that arned and danger ous peopl e were known or even runored to be
present there. No weapons were seized in the raid of Defendant’s
hone. There was no testinony that any officer heard novenents
inside Defendant’s honme suggesting that evidence was being
destroyed.

Ms. Pendl eton justified the entry of her teanis on the grounds
t hat Def endant was a known drug deal er and that known drug deal ers
are prone to certain violent behavior. Such justification has been
clearly rejected by the Fifth Grcuit Court of Appeals. See e.g.

United States v. Cantu, 230 F.3d 148, 152 (5'" Gir. 2000) (citing



Ri chards v. Wsconsin, 520 U. S. 385, 394 (1997)).

No exi gent circunstance exi sted outside Defendant’s hone. At
t he suppression hearing, the officers asserted that they chose not
to wait for purposes of ensuring their safety. Many of Defendant’s
relatives lived near him (unidentified as to nunber, nane,
resi dence, and/or conplicity). Seven unknown individuals were in
the yard outside of Defendant’s house. While expressing a desire
for the cover of being inside Defendant’s house, the presence of
the two individuals under a tree in Defendant’s yard, and the
presence of the car load of youths in the driveway having been
ordered to the ground without nore is no evidence of danger to
anyone especially since an additional 10 or nore officers were on
the scene or were imedi ately arriving.

The Court grants Defendant’s Motion to Suppress.

ORDERED t hi s day of

2001.

H W HEAD, JR

UNI TED STATES DI STRI CT JUDGE



