IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40995

LETOURNEAU LI FELI KE ORTHOTI CS & PROSTHETICS, |INC., as assignee of
Panel a L. Ni chol s,

Pl ai ntiff-Appellee,

ver sus

WAL- MART STORES, I NC.; WAL- MART ASSOCI ATES HEALTH & WELFARE PLAN;
COW TTEE OF THE WAL- MART ASSOCI ATES HEALTH & WELFARE PLAN,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Texas

July 10, 2002
Bef ore H G3 NBOTHAM W ENER and BENAVI DES, Circuit Judges.
WENER, Circuit Judge:

Pl aintiff-Appellee LeTour neau Lifelike Orthotics &
Prosthetics, Inc. (“LeTourneau”) filed this action in district
court agai nst the captioned Def endants-Appel |l ants, seeking $9, 767
in paynent for replacing part of a prosthetic device that
LeTour neau had furni shed to Panela L. N chols, a beneficiary of the
def endant Wl - Mart Associates Health & Welfare Plan (the “Plan”).

In addition to asserting that claimunder Section 502 of ERISA?

1 29 U.S.C § 1132(a).



LeTour neau advanced the Texas common | aw cl ai m of quantum neruit.

The state law claim and all clainms against defendant Wal-Mart
Stores, Inc. were eventually dismssed on an agreed notion.
Foll ow ng a bench trial, the court entered judgnent for LeTourneau
against the Plan in the anount of its principal demand, plus
prejudgnent interest, attorney’' s fees, costs, and post-judgnent
interest. Concluding that LeTourneau | acked standing to bring this
action, we reverse the district court’s determnation to the
contrary, vacate the judgnent for LeTourneau, and remand wth
instructions to dism ss the conplaint.
| . FACTS AND PROCEEDI NGS

Nichols was a beneficiary of the Plan by virtue of her
husband’ s participation. The Plan is governed by ERI SA, sponsored
by Wal-Mart Stores, Inc., and adm nistered by an adm nistrative
commttee. The Plan’s Summary Pl an Description (“SPD’) contai ned
the foll owi ng anti-assignnent cl ause:

ASSI| GNIVENT
Transferring to Another Party

Medi cal coverage benefits of this Plan may not be

assigned, transferred or in any way nade over to another

party by a participant. Nothing contained inthe witten

description of Wal-Mart nedical coverage shall Dbe

construed to nmake the Plan or Wil-Mart Stores, Inc.,

liable to any third-party to whom a partici pant may be
|iable for medical care, treatnent, or services.



Assi gnnent Overvi ew

Except as permtted by the Plan or as required by state

Medi caid | aw, no attenpted assi gnnents of benefits wll

be recogni zed by the Pl an.?

When N chol s becane a patient of LeTourneau in Decenber 1996, she
signed a form containing a direct paynent authorization which
permtted the Plan to pay LeTourneau directly for “all things to
whi ch” Nichols was “entitled” under the Plan. N chols’s physician
had prescri bed t he above-knee | eg prosthesis in question, which was
covered by the Plan. She received the prosthesis from LeTourneau
early in 1997. Based on the direct paynent authorization in
Ni chols’s entry form the Plan paid $19,553 directly to LeTourneau
for the device and the services related to fitting it.

About a year-and-a-half after N chols received the original
prosthesis, the sanme physician prescribed a new socket for it.
LeTourneau contacted the Plan’s agent, Blue Cross/Blue Shield, and
confirmed that Nichols was still a beneficiary of the Plan; at that
time, however, neither Ni chols nor LeTourneau sought either prior
approval for replacing the socket or verification of coverage of

Nichols for this service. LeTourneau replaced the socket and

submtted a clainms formto Blue Cross/Blue Shield, seeking paynent

of $9, 767.

2 The Plan did not, in contrast, prohibit participants or
beneficiaries fromauthorizing the Plan to nake direct prepaynents
to health care benefit providers, |ike LeTourneau, for covered
servi ces.



Sonetinme |ater, LeTourneau was infornmed that the Plan woul d
pay nothing at that tinme, adding that confirmation as to nedical
necessity was required regarding the new socket and other
conponents. LeTourneau eventu2ally submtted a copy of the
physician’s prescription for the socket and a Certificate of
Medi cal Necessity which was signed and dated by the doctor nore
than a year after the Plan had notified LeTourneau of its denial.

On the sane day that the Certificate of Medical Necessity was
signed by N chols' s doctor and delivered to the Plan, the Plan
furni shed LeTourneau an Expl anation of Benefits and advi sed that
the Pl an was denyi ng the new socket charges based on the foll ow ng
provision in the “Qther Covered Expenses” section of the SPD

Standard prostheses |imted to artificial
linmbs, artificial eyes, breast inplants where
the breast tissue is renoved, or initial
pl acenment of contact |enses or glasses after
cataract surgery; limted to once every three
years. Repl acenent will be allowed when the
original prosthesis was nedically necessary
and only when a change of prescription occurs.
NOTE: The Pl an nust be given prior approval of
your prosthesis supplier.

W t hout further efforts to expl ore adm ni strative
reconsi deration, LeTourneau brought the instant action as Nichols’s
assi gnee. The Plan contested LeTourneau’ s standi ng because (1)
Ni chol s’ s direct paynent authorization was not the equival ent of an
assi gnnent of benefits, and (2) even if it were, it would be

invalid for purposes of LeTourneau’ s pursuing an ERI SA Section 502

claim given the SPD s anti-assignnent clause. After denying the



Plan’s notion for summary judgnent, the district court conducted a
bench trial. Inplicitly rejecting the challenge to standing, the
court accepted LeTourneau’s contentions that N chols’'s direct
paynment aut horization was an assi gnnent of benefits and, relying on

our decision in Hernmann Hospital v. MEBA Medical & Benefits Pl an

(Hermann 11),2% held that an enpl oyee benefits plan cannot enforce
an anti-assignnent clause agai nst a provider of nedical services.
The court rendered judgnent in favor of LeTourneau and the Pl an
tinely filed a notice of appeal.

1. ANALYSI S

A. St andard of Revi ew

On appeal froma bench trial, we review the factual findings
of the trial court for clear error.* W review conclusions of |aw

de novo, including the trial court’s determnation of its own

standard of review of an ERI SA adm nistrator’'s determ nati on of
eligibility for benefits.®

B. LeTour neau’ s St andi ng

3 959 F.2d 569 (5th Cir. 1992).

4 Kona Tech. Crop. v. S. Pac. Transp. Co., 225 F.3d 595, 601
(5th Cr. 2000).

S |d.; Meditrust Fin. Servs. Corp. v. The Sterling Chens.,
nc., 168 F.3d 211, 213 (5th Cr. 1999).
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Standing is jurisdictional.® LeTourneau has no direct claim
agai nst the Plan; and, absent a valid assignnent of benefits from
Ni chol s, LeTourneau woul d have no derivative standing to sue the
Pl an under ERI SA Section 502.7 In finding the presence of a valid
assi gnnent and rejecting the Plan’s anti-assi gnnent assertion, the

district court relied entirely on Hermann 11, in which the ERI SA

pl an at issue contained the follow ng anti-assi gnnent cl ause:
No enpl oyee, dependent or beneficiary shall have the
right to assign, alienate, transfer, sell, hypothecate,
nort gage, encunber, pledge, comrute, or anticipate any
benefit paynent hereunder, and any such paynent shall not
be subject to any | egal process to | evy executi on upon or
attachnent or garni shnent proceedi ngs against for the
paynent of any cl ains.?8
Al t hough we hel d for the hospital, we did so prinmarily on the basis
of estoppel: The ERI SA Pl an was estopped fromenforcing its anti -
assi gnnent cl ause because of the Plan’s protracted failure to
assert anti-assi gnnent when the hospital requested paynent under an
assi gnnent of paynent provision for covered benefits.
Here, however, the district court did not rely on estoppel.
Rather, it relied on our alternative holding in Hermann Il that the

anti-assi gnnent clause was ineffectual against the hospital. In

that alternative holding, we concluded that the anti-assignnent

6 Florida Dept. of Ins. v. Chase Bank of Texas, 274 F.3d 924,
928-29 (5th Cr. 2001) (citing Valley Forge Christian Coll ege v.
Anericans United for Separation of Church and State, Inc., 454 U. S.
464, 475-76 (1982)).

7 See generally Hermann [, 959 F.2d at 572.

8 Hermann 11, 959 F.2d at 574.
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clause there at issue would not preclude the hospital’s recovery

fromthe plan because the clause applied only to unrelated, third-

party assignees, such as creditors who mght attenpt to obtain

vol untary assi gnnents to cover debts having no nexus with a plan or
its benefits, or even involuntary alienation such as attenpts to
garni sh such paynents.

The district court’s reliance on Hermann IIl’'s alternative

hol di ng, which anal ogized that anti-assignnent clause to anti-
assignnent clauses comonly found in spendthrift trusts, is
m spl aced. There sinply is no simlarity between the | anguage of
the Plan’s anti-assignnent clause and the wording of the clause

that we analyzed in Hermann 11. In no way resenbling typical

spendthrift trust provisions or the third-party creditor anti-

assignnent clause provision in Hermann |1, the Plan’s anti-

assi gnnent clause states that “no attenpt at assignnents or
benefits will be recognized by the Plan” and, nost significantly,
that “[nJothing contained in the witten description of Wl-Mart
medi cal coverage shall be construed to nmake the Plan or WAl -Mart
Stores, Inc., liable to any third-party to whom a partici pant may
be | iable for nmedical care, treatnent, or services.” This |anguage
is unquestionably directed at providers of health care services
such as LeTourneau in precisely the way that the anti-assi gnnent

| anguage Hermann |11 was not.

We have previously stated that “we nust ... interpret ERI SA
pl ans’ provisions as they are likely to be ‘understood by the
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average plan participant,’” consistent with ERISA's statutory
drafting requirenents.”® Wen, as in the instant case, the plan
admnistrator is vested with discretion to review plan terns and
decide clains for Dbenefits, we review the admnistrator’s
interpretation of an SPD's terns only for abuse of discretion.?°
In Hermann 1 we held that “ERI SA allows the assignnent of health
care benefits” but noted that the validity of the assignnent
depends on a construction of the plan at issue.'? Neither Hernmann

I nor Hermann 1l stands for the proposition that all anti-

assi gnment cl auses are per seinvalid vis-a-vis providers of health
care services. Furthernore, neither Hernmann opi ni on nmandat es t hat
any putative assignnent sonehow grants derivative standing to the

provi der, as an assi gnee, to sue on behalf or standing in the shoes

 Walker v. Wal-Mart Stores, Inc., 159 F.3d 938, 940 (5th
Cr. 1998) (per curiam(quoting 29 U S.C. 8§ 1022(a)(1l)); see also
Fallo v. Piccadilly Cafeterias, Inc., 141 F.3d 580, 583 (5th Gr.
1998) (“ERISA requires plan admnistrators to provide its
participants wth an accurate, conprehensive, and easy to
understand sunmmary of the Plan.”); id. at 583 n. 14 ("' The summary
pl an description ... shall be witten in a manner cal cul ated to be
understood by the average plan participant, and shall be
sufficiently accurate and conprehensive to reasonably apprise such
participants and beneficiaries of their rights and obligations
under the plan.”" (quoting 29 U. S.C. 8§ 1022(a)(1))).

10 See McCall v. Burlington Northern/Santa Fe Co., 237 F.3d
506, 512 (5th Cir. 2000), cert. denied, 122 S. C. 57 (2001).

11 Hermann Hospital v. MEBA Medical & Benefits Plan, 845 F. 2d
1286 (5th CGir. 1988).

2 1d. at 1289, 1290.



of the plan’s beneficiary. On the contrary, our case law affirns
“the well -settled principle that Congress did not intend that ERI SA
circunscri be enpl oyers' control over the content of benefit plans
they offered to their enpl oyees” as well as “Congress’'s intent that
enpl oyers remain free to create, nodify and term nate the terns and
conditions of enployee benefits plans wthout governnental
interference.”®® W are aware of no statute or case law, and
LeTourneau has invited our attention to none, that would preclude
application of these principles to the anti-assi gnnment cl ause here
under considerati on. Appl yi ng universally recogni zed canons of
contract interpretation to the plain wording of the instant anti -
assi gnnent clause |eads inexorably to the conclusion that any
purported assi gnnent of benefits from N chols to LeTourneau woul d
be voi d.

This conclusion is underscored by the fact that the Plan
dutifully paid LeTourneau for the original prosthesis, never
attenpting to deny responsibility by relying on the anti-assi gnnent
clause. In other words, the Plan did not attenpt to nmake its anti -
assi gnnent provisions trunp the direct paynent authorization that
Nichols validly exercised; rather, the Plan fully honored it by
payi ng LeTourneau in full for the original prosthesis. The Plan’s
subsequent invoking of the anti-assignnent clause to challenge

LeTourneau’ s derivative standing to bring an ERI SA section 502

13 MGann v. H & H Misic Co., 946 F.2d 401, 407 (5th Gir.
1991), cert. denied, 506 U S. 981 (1992).
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claim for the replacenent socket is consistent with the Plan’s
inplicit acknow edgenent that the contents of the entry formsigned
by Ni chol s, although ineffective to assign her other contractual or
statutory rights under ERI SA did effectively assign to her health
care services provider her right to receive paynents for duly
covered clains. Again, the anti-assignnent provision in Hermann |1
is so distinguishable from the Plan’s that our rejection of

facially dissimlar distinctions in Hermann Il are wholly

i napposite here.

At oral argunent, LeTourneau conceded —as it had to —t hat,
prior to providing the new socket for N chols’s prosthesis, it
never bothered to seek advance authorization through Blue
Cross/Blue Shield or the Plan; neither did it attenpt to verify
that such a replacenent, if mde within |less than three years
followng the initial installation of the prosthesis, would be
covered. LeTourneau’ s decision to verify nothing other than that
Ni chols was still a beneficiary of the Plan nicely illustrates the
distinctions that are at work here: The fact that a health care
services provider verifies beneficiary status and has a direct
paynment aut horization in hand is worth nothi ng when coverage of the
service provided to the beneficiary has not been verified or pre-
approved, and is ultimately determned in the discretion of the
plan adm nistrator not to be covered. Any right that Nichols
hersel f m ght have enjoyed as a beneficiary to challenge Wal -Mart’s
deni al of coverage and to claimentitlenent to socket replacenent
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despite the passage of |l ess than three years could not be assigned
to any third party, including her provider of health care services;
and wi t hout an assignnent, the provider, LeTourneau, could have no
standi ng to pursue coverage, either adm nistratively or judicially.
Regrettably for LeTourneau, by failing to verify coverage for
Ni chol s’ s socket replacenent in advance, it assuned the risk (as it
candidly conceded in oral argunent) that coverage m ght be denied
by the Plan’s adm nistrator. Because of the anti-assignnent
provision of the Plan, LeTourneau had no derivative standing to
assert coverage retrospectively as N chols’s assignee.
I11. CONCLUSI ON

The district court erred as a matter of law in holding the
anti-assignnent provision in the Plan's SPD ineffective as to
LeTourneau. Because that clause is valid vis-a-vis LeTourneau, it
renders nugatory any purported assignnent of benefits from the
beneficiary, N chols. And, absent an enforceabl e assignnent of
benefits, LeTourneau had no standing to sue the Plan for Nichols’s
benefits under ERI SA Section 502. Therefore, we nust reverse the
court’s ruling onthe inapplicability of the Plan’s anti-assi gnnent
clause to LeTourneau and vacate the court’s judgnent in favor of
LeTour neau. Consequently, we need not and therefore do not
consi der whether the district court erred when it determ ned that
(1) Nichols's direct paynent authorization was an assignnment, (2)

the Plan inproperly denied paynent in reliance on the “Oher
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Covered Expenses” provision of the SPD, (3) it need not refer the
claimto the plan admnistrator once it determned that the anti -
assi gnnent cl ause did not apply to LeTourneau, (4) the standard of
review to enploy in analyzing the Plan’s interpretation of and
reliance on the “once every three years” limtation to deny
coverage for replacing N chols’s knee socket, or (5) the Plan did
i ndeed afford coverage for replacenent of the socket, irrespective
of timng.

Because LeTourneau had neither direct nor derivative standing
to bring this suit, the district court |acked jurisdiction to hear
it. W therefore reverse the court, vacate its judgnent in favor
of LeTourneau, and remand this case with instructions to dismss it
at LeTourneau’s cost.

REVERSED, JUDGVENT VACATED, AND CASE REMANDED with instructions to

dismss at plaintiff’s cost.
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