IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-40645

ABC ARBI TRAGE PLAI NTI FFS GROUP; ET AL.,

Plaintiffs,
ALCATEL PLAI NTI FFS GROUP
Pl ai ntiff-Appellant,
vVer sus
SERJE TCHURUK; ET AL.,
Def endant s,
SERJE TCHURUK; JEAN- Pl ERRE HALBRON; ALCATEL SA,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

May 13, 2002
Bef ore H G3 NBOTHAM DeMOSS, and BENAVIDES, G rcuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

This appeal presents questions concerning the pleading
requi renents under the Private Securities Litigation ReformAct of
1995, the PSLRA. The Alcatel Plaintiffs Goup filed this putative
class action after a precipitous drop in the stock price of Al catel

SA. The anended conplaint alleged that Al catel m srepresented its



financial condition by covering up problens associated with its
Cerman subsidiary Alcatel SEL, intentional overstatenents of its
1997 financial results, and contract |osses in Southeast Asia and
Europe. Those were assertedly part of a series of financial set-
backs concealed in order to artificially inflate the price of
Al cat el Anmerican Depository Shares (“ADSs”) and to avoid
conpromsing a $4.4 billion stock-for-stock acquisition of DSC
Commruni cations, a Texas conpany.

The district court held that the majority of allegations of
the anmended conplaint were not pl eaded wth sufficient
particularity to neet the requirenents of the PSLRA. It further
concluded that the remaining alleged msrepresentations were
immaterial as a matter of law. Plaintiffs appeal, contending that
the standard applied by the district court was too onerous and t hat
its conplaint should be reinstated. For the reasons stated herein,
we agree in part, but nevertheless conclude that the sufficiently
particular allegations do not state a claim

l.

On Sept enber 24, 1998, a group later identified as the Al catel
Plaintiffs Goup filed their original conplaint in the United
States District Court for the Southern District of New York. In
all, nore than twenty separate actions were filed in four
jurisdictions against Alcatel and its officers and directors

imedi ately after a drop in the price of its stock. The Judici al



Panel on Multidistrict Litigation transferred all the cases to the
Eastern District of Texas pursuant to 28 U S.C. § 1407.

The transferee court divided the group into two classes of
sharehol ders: (1) purchasers of Alcatel ADSs on the open market
during the class period, and (2) those persons who acquired Al cat el
ADSs as a result of the nerger between Alcatel and DSC. The
Alcatel Plaintiffs Goup were designated Lead Plaintiff and their
attorneys Lead Counsel pursuant to 15 U S.C. 8§ 78u-4(a)(3)(B) for
a putative class consisting of all purchasers, other than the
def endants, of Alcatel ADSs on the open nmarket between June 8,
1998, and Septenber 17, 1998.

On May 24, 1999, Plaintiffs filed their First Consolidated
Amended Conpl ai nt agai nst Al catel, Al catel Chief Executive Oficer
and Chairman Serge Tchuruk, and Alcatel senior Executive Vice
President and Alcatel Telecom Executive Committee nenber Jean-
Pierre Halbron (collectively “Alcatel”), alleging violations of
Sections 10(b) and 20(a) of the Securities Exchange Act of 1934, 15
US C 8§ 78j(b) and 78t(a), and Rul e 10b-5 pronul gat ed t her eunder,

17 CF.R § 240.10b-5."

1 Another group of plaintiffs, the so-called DSC Plaintiffs,
represented by separate counsel, were appointed to represent the
class of fornmer sharehol ders of DSC who acquired ADSs i n exchange
for DSC common stock pursuant to the nmerger of DSC and Al catel.
This group of plaintiffs filed a separate conpl ai nt, which was not
dismssed in its entirety, and has since settled with Alcatel,
W thout prejudice to the clains of the Alcatel Plaintiffs G oup.
All references to “Plaintiffs” herein are to the appell ants here,
the Alcatel Plaintiffs G oup.



Al catel noved to dism ss. The district court granted the
nmotion w thout prejudice, holding that the anmended conplaint did
not neet the pleading standards of Federal Rule of Cvil Procedure
9(b) and the PSLRA Specifically, it held that Plaintiffs had
failed to plead facts denonstrating the falsity of Alcatel’s
all eged representations or that Alcatel knew they were fal se when
made, nor the sources of their allegations made on i nformation and
bel i ef .

Wth leave, Plaintiffs filed their Second Consol i dat ed Anended
Conpl ai nt on January 31, 2000.2 Alcatel filed a notion to dism ss
this second anended conpl aint pursuant to Rule 12(b)(6). Although
this new conplaint added significant information, the district
court dismssed with prejudice. Plaintiffs now appeal.?

1.

First we wll summarize the facts alleged in the conplaint,

whi ch for purposes of a Rule 12(b)(6) notion are accepted as true

and construed in the light nost favorable to Plaintiffs.*

2 References to the “conplaint” herein are to the live
pl eading at issue on this appeal, Plaintiffs’ Second Consoli dated
Amended Conpl aint filed January 31, 2000.

3 Plaintiffs appealed this dism ssal previously, but this
court, after hearing oral argunent, held in an unpublished per
curiamopinion that it did not have jurisdiction because a final
j udgnent had not been properly entered. ABC Arbitrage Plaintiffs
G oup v. Tchuruk, No. 00-40850 (5th Gr. May 2, 2001) (unpublished
per curianm). The district court then issued a final judgnent, and
this appeal ensued.

4 See Nat henson v. Zonagen Inc., 267 F.3d 400, 406 (5th Cr
2001) .



A

Al catel is a French tel ecommuni cations firmwhose shares trade
on the New York Stock Exchange in the form of ADSs.®> Alcatel
enpl oys approxi mately 190, 000 peopl e and has four principal product
lines: tel ecomunications, accounting for 44.3% of sales in 1997;
cable and related conponents, accounting for 22.8% of sales in
1997; energy and transport, accounting for 18.4%of sales in 1997;
and engi neering and systens, accounting for 14.1% of sales in
1997. 6

Tchuruk was at all relevant tinmes Chief Executive Oficer and
Chairman of the Board of Alcatel and also served on Alcatel’s
Tel ecom Executive Committee.’ Halbron was at all relevant tines
seni or Executive Vice President of Alcatel and al so served on the
Tel ecom Executive Conmittee.?®

Plaintiffs are a proposed class of those who (1) bought
Al catel ADSs, (2) purchased Alcatel call options, or (3) sold
Al catel put options during the class period of June 8, 1998 t hrough

Sept enber 17, 1998.°

5 Second Consolidated Anmended Cass Action Conplaint
(“Conplaint”) at 6 § 11.

& 1d.

" 1d. at 6 1 12,
8 |d. at 7 ¥ 13,
° Id. at 1 7 1.



During this proffered cl ass period, Al catel was sinultaneously
dealing with the effects of the lingering Asian financial crisis,
Eur opean deregul ation, and a pendi ng nerger with DSC. *° Under the
terms of the nerger agreenent, which involved a stock-for-stock
acquisition, DSC had the right to term nate the deal if the average
price of Alcatel ADSs for the twenty-day period before the closing
date fell bel ow $37.1

B

The conplaint alleges that Al catel nade materially fal se and
m sl eadi ng statenents and om ssi ons concerning Al catel’s financi al
condition and the future of Alcatel’s business, which statenents
and om ssions were contained in public statenents in news reports,
press rel eases, Alcatel’s 1997 annual report, and the Registration
Statenent and Joint Proxy/Prospectus dissem nated in connection
with Alcatel’s nerger with DSC. 2 The alleged m srepresentations
began on June 8, 1998, when Tchuruk was paraphrased in an AFX News
article:

Tchuruk al so said that Al catel has the potential for

its sales to grow by 10-20 pct per year, outperformng

t he tel ecomunicati ons market as a whole which is seen

rising 8-10 pct in nom nal terns.

Tchuruk also said that his conpany is better
protected than others from the fallout of the Asian

0 1d. at 11-12 Y 24-26.
o 1d. at 12 11 25-26.
2 1d. at 1 9 2.



financial <crisis, because cuts in investnent in the
region are usually not ained at tel ecommunications.®

The sane day, a Bloonberg article paraphrased Tchuruk as saying
that sales at Alcatel SA “will grow between 10 and 20 percent a
year—faster than the 10 percent for the market as a whole.”

On June 25, 1998, Alcatel filed its annual report on a Form
20-F with the SEC for the fiscal year ending Decenber 31, 1997.
This report included the followng sections quoted in the
conpl ai nt:

I ncone from operations increased by 175.6% to FF 8.0

billion in 1997 conpared with FF 2.9 billion in 1996 and

including a FF 506 million provision for risks related to

the Southeast Asian crises ... the increase in that

i ncone in operations was due to the i nproved performance

inall segnents, in particular the inprovenent in Tel ecom

segnent’s inconme from operations which increased to FF

3.1 billion in 1997 conpared with the loss of FF 953
million in 1996.

TELECOM
Sales to Asia increased to FF 9.0 billion in 1997
conpared to FF 6.0 billion in 1996 due principally to
sales growh in China. Net sales increased in all of the
Tel ecom segnent divisions, with increases of nore than
30% each in Transm ssion systens, Access Systens and
Mobi | e Conmuni cati ons.

Order bookings anmobunted to FF 85.4 billion in 1997 a 7.5
percent increase conpared with FF 79.4 billion in 1996.
The substantial increase in order bookings that were
registered in the Transm ssion Systens, Access Systens,
Mobil e Communi cations, and Submarine Networks were
partially offset by a decline in orders in the Sw tching
Systens division principally to the conpletion of

13 |d. at 19 § 45; see also id. at 1-2 Y 3-4.
4 1d. at 19 § 44; see also id. at 1-2 Y 3-4.
7



Deut sche Teleconmis network digitalization program in
Cer many.

| npact of Economic Crises in Southeast Asia

The recent economc crises of certain countries in
Sout heast Asi a coul d have a negative i npact on prices and
demand for <certain of the Conpany’s products and
services, due particularly to the risk of a significant
decline in infrastructure investnent in the region.
Managenent expects such inpact to be relatively |ess
significant wth respect to i nvest nent s in
t el ecommuni cations infrastructure. Such devel opnent
coul d thereby affect the results of operations of certain
of the Conpany’s business segnents. Based on current
informati on, managenent does not believe that the inpact
of such economic crises will be material for Alcatel
Al sthomon a consolidated basis. Excluding sales by GEC
Al sthom and Cegelec, net sales recorded by Al catel
Al sthom in 1997 from sales in Asia anounted to
approxi mately 4.4% of net sales.?®

Thi s annual report was al so i ncorporated by reference into the
Joint Proxy/Prospectus included in a Form F-4 Registration
Statenent filed on July 28, 1998 with the SEC in connection with
the DSC nerger.® In section 5.7 of the nerger agreenent attached
to the Form F-4, Alcatel certified that it had experienced no
“Material Adverse Effect” since Decenber 31, 1997, defined in
section 5.1 as “a material adverse effect on the condition
(financial or otherw se), business, assets or results of operations
of Alcatel and its Subsidiaries, taken as a whole, that is not the

result of general changes in the economes in which such entities

15 1d. at 20-21 11 48-49 (enphasis in original); see also id.
at 2 1 4.

% 1d. at 29 1 66.



operate,” and, in section 8.2, Alcatel certified as a condition of
closing that the representations in the nerger agreenent renmained
true and correct. v

The sane day, on July 28, 1998, Alcatel issued a press rel ease
stating:

After double-digit gromh in the first quarter for

the Goup, both in sales and orders on a conparable

basis, the second quarter was adversely inpacted by the

conpletion of the telecom digitalization program in

Cermany and the non-recurrence of the strong second

quarter experienced in Southeast Asia during 1997.

However, current indications point to a continued doubl e-

digit gromh both in sales and orders for the full year

in the Tel ecom segnent with the correspondi ng i npact on

the G oup’s overall performance.®
In conjunction with this statenment, Alcatel reported a sales
increase of only 2.4 percent for the first half of 1998, which
caused Alcatel’s share price to decline approximtely 4 percent.?®
This press rel ease was attached to a Report on Form 6-K (Report of
Foreign |ssuer Pursuant to Rules 13a-16 or 15d-16 wunder the
Securities Exchange Act of 1934) filed by Alcatel on July 31,
1998. 20

C.

The conplaint alleges that at the tinme of these public

statenents Al catel was aware but did not disclose that:

7 1d. at 30 ¥ 68.
8 |1d. at 27 § 62; see also id. at 2 § 4.
9 |1d. at 27 § 62.

20 1d. at 31 1 72.



(1) Alcatel “intentionally” overstated its financial
results for 1997 by at least 125 mllion French francs,
according to the G oup Services Report, which states that
Al catel inproperly understated the costs of sales on

hundreds of contracts totaling 58 mlIlion French francs
and overstated inventory in the anmount of 18 mllion
French francs, receivabl es anounting to 27 mllion French
francs, and revenue in the amount of 22 mllion French

francs, and also understated its provision of |osses
associated with work in progress on contracts in
Thai | and, Mal aysi a, | ndonesia, and the Phili ppi nes by at
| east 200 nmillion French francs;?!

(2) by February 1998 there was an “obvi ous” deteriorating
trend in Alcatel SEL’s orders and margi ns, according to
the G oup Services Report; 22

(3) Alcatel SEL was in a total state of disarray,
according to the Group Services Report; 2

(4) a high ranking Alcatel SEL official personally
informed a nenber of the Alcatel Telecom Executive
Commttee in July 1998 that Al catel SEL was experiencing
significant |osses and that these |osses had reached
approximately 240 m I lion French francs year-to-date, but
| ater i ncreased dramatically to approximately 400 m1lion
French francs by August 1998; %

(5) inearly 1998 a contract for services to Borneo worth
9 trillion Rupiah (over 9 billion French francs) over a
five-year period was postponed for two years because
Al catel was found to have paid a substantial bribe to a
hi gh-ranki ng | ndonesi an tel ephone official;?°

(6) by June 1998 Swi ss Tel econis orders for the year had
been conpleted and Alcatel’s 1998 sales to Swi ss Tel ecom

2L |d. at 2 1 4, 12 1 27, 13 § 28, 19 § 46, 22-26 11 50-59,
28 1 65, 29 1 67, 37 1 92(a).

22 |d. at 2 1 4, 12 § 27, 15-16 11 34-35, 19 T 46, 26 1 60,
28 1 65, 29 1 67, 37 1 92(c).

2 1d. at 2 1 4, 14-15 11 30-32.

2 |d. at 2 74, 11 7 24, 12 § 27, 16-17 11 36-38, 19 1 46,
28 1 65, 29 1 67, 37 1 92(b).

» |d. at 2 7 4, 11 1 24, 12 § 27, 17 91 39-40, 19 1 46, 26
1 60, 28 § 65, 29 § 67, 37 T 92(d).

10



woul d be only 62 mllion Swiss Francs, little nore than
hal f of the previous year’s |evel; 25

(7) Alcatel had lost a major contract with Tel efonica,
the Spanish telephone conpany, to Alcatel’s rival
Eri csson; ?/

(8) inearly July 1998 Alcatel | ost a contract worth $340
mllion over two years with Retevision, another Spanish
t el ephone conpany, to Ericsson;?®

(9) in July 1998 a contract worth over 2 billion Baht
(over 251 mllion French francs) to supply high-speed
t el ephone wire in Thailand was cancel |l ed; ?°

(10) A catel’s business wth Deutsche Telecom had
decl i ned substantially, after Deutsche Tel ecomconpl et ed
its network digitalization program?3 and

(11) Alcatel’s revenues, earnings and profitability had
been and were continuing to be drastically negatively
i npacted by these events. 3!

The conpl aint alleges that the defendants had actual know edge of

the falsity of their statenents at the tinme the statenents were

made because the defendants had received oral and witten reports

concerning the true and undi sclosed state of affairs at Al catel

i ncl udi ng Mont hly Managenent Reports (MVRs), i.e., “witten reports
prepared by the controller’s office of each Al catel subsidiary

which were transmtted to defendants Hal bron and Tchuruk

2% |d. at 2 94, 11 9 24, 12 § 27, 18 § 42, 19 1 46, 26 1 60,
28 1 65, 29 1 67, 37 1 92(e).

27 |d. at 2 Y 4, 11 § 24, 12 9§ 27, 18 g 43, 29 ¢ 67, 37 9
92(9g).

22 |d. at 27 4, 11 1 24, 12 1 27, 18 1 43, 28 1 65, 29 Y 67,
37 1 92(g).

22 |d. at 2 T 4, 11 § 24, 12 § 27, 17 1 41, 28 7 65, 37 1
92(f).

0 |d. at 11 § 24; see also id. at 32 f 76.
3B 1d. at 2 ¥ 4, 29 71 67, 37 1 92(h).
11



shortly after the close of each nonth” and which “concern[ed] the
Tel ecom sector at each of Alcatel’s subsidiaries” and “conpar| ed]
actual results to budgeted nunbers. ”?32

The conplaint further alleges that, during the first half of
1998, Alcatel experienced only a 6.5% increase in sales and 4.7%
increase in orders in its Tel ecom segnent, such that, in order to
achi eve double-digit gromh in sales and orders for 1998, Alcatel
woul d require at least 13.5% growmh in sales and 15.3% in orders
for the Telecom segnent for the second half of 1998.3 The
conplaint alleges that, as a result, at the tinme of its public
statenents, Alcatel was aware it could not achieve its predicted
double-digit growth in the Telecom sector for 1998 due to the
undi scl osed adverse informati on descri bed above. 3

Specifically, the conplaint alleges that Tchuruk’s June 8
statenents were fal se or m sl eadi ng because they failed to discl ose
that Alcatel had intentionally overstated its 1997 financial
results, Alcatel SEL was experiencing significant |osses, the
contract in Borneo was postponed, and sales to Sw ss Tel ecom were
down. 3% The statenents in the annual report were false or

m sl eadi ng because the report failed to disclose that Alcatel’s

2 1d. at 4 95 7 9115, 15 1 33.
3 1d. at 27 1 64.
3% 1d. at 11 7 24, 27 1 64, 28 § 65, 29 ¥ 67, 32 | 74.
% 1d. at 19 1 46.
12



financial statenents contained therein for the year ended Decenber
31, 1997 overstated its results of operations by material anounts
for the Telecom segnent in violation of Generally Accepted
Accounting Principles, falsely represented that Al catel’s business
remai ned strong and would not be materially inpacted by the Asian
financial crisis because Alcatel had already created reserves to
provide for the crisis, and failed to disclose problens at Al catel
SEL, the contract postponenent in Borneo, and reduced sales to
Swi ss Tel ecom 36

The July 28 press rel ease was fal se or m sl eadi ng because it
failed to disclose that Alcatel had intentionally overstated its
1997 financial results, there were problens and nounting | osses at
Al catel SEL, the contract in Borneo was postponed, sales to Sw ss
Tel ecomwere down, a contract in Spain was lost to rival Ericsson,
and the contract in Thailand was cancell ed. *

Finally, the nerger registration statenent was false or
m sl eadi ng because it failed to disclose Alcatel’s intentional
overstatenent of its 1997 financial results, problens and nounting
| osses at Al catel SEL, the contract postponenent in Borneo, reduced
sales to Swiss Tel ecom the loss of two contracts in Spain to rival
Ericsson, and the cancelled contract in Thailand, as well as the

fact that Alcatel’s revenues, earnings and profitability had been

% 1d. at 20 Y 48, 22-27 Y 50-61.
% 1d. at 28 { 65.
13



and were continuing to be negatively inpacted, and because it
falsely certified that Alcatel had not had experienced or was not
likely to experience a “Material Adverse Effect.”3®

The conplaint also alleges that the July 28 press rel ease and
merger registration statenent were fal se or m sl eadi ng because t hey
failed to disclose that Al catel’s managenent was aware that Al catel
woul d not neet predictions of “continued double-digit growth both
in sales and orders for the full year in the Tel ecom segnent” nade
by Alcatel on July 28, 1998, the day the Proxy/Prospectus was
di ssem nated. *®* The conplaint further alleges that at no tine prior
to the closing of the DSC ner ger—whi ch becane final on Septenber 8,
1998—did Al catel disclose that it had experienced or was likely to
experience a “Material Adverse Effect” as required by the nerger
agreenent, although material adverse effects had occurred. %

The conplaint alleges that the defendants did not disclose
these material facts because they had agreed to nerge with DSC and
knew these facts would depress the price of Alcatel ADSs and
thereby increase dramatically the nunber of shares Al catel would
have to pay to acquire DSC and m ght even tri gger DSC sharehol ders’

right to termnate the nerger.* The conplaint alleges that |ater

% 1d. at 12 § 27, 29 1 67, 31 § 73.
% 1d. at 28 1 65, 29 1 67, 31 § 74.
0 1d. at 31 1 73.

44 |d. at 4 16, 8 9 19, 12 Y 26-27, 20 T 47, 31 § 70, 31 9
74: see also id. at 30 § 69.

14



news reports indicated that Al catel knew of expected di sappointing
profits and “Deutsche Tel ecomcuts” in July but failed to disclose
this information to Plaintiffs until after the DSC nerger cl osed. #2
The conplaint also alleges that the Proxy/Prospectus included in
the nmerger registration statenent deli berately did not disclosethe
mat eri al adverse information |isted above, because the defendants
pl anned to release this information only after DSCs right to
term nate the nerger had expired and the nerger had closed.*® The
conplaint further alleges that the defendants rushed the nerger
through to closing in Septenber rather than Cctober 1998 in order
to prevent DSC fromexercising its right to term nate the nerger.*

Further, according to the conplaint, Alcatel not only w thheld
the material information Iisted above but al so enbarked on a schene
comenci ng on or about June 8, 1998 to artificially inflate the
price of Alcatel ADSs by issuing a series of false and m sl eadi ng
statenents, designed to mslead Alcatel Plaintiff class nenbers
into believing that (1) Alcatel, unlike its conpetitors, was not
experiencing a slowdown in demand for its products and (2)
Al catel’s Tel ecomsegnent woul d report doubl e-di git sal es and order

grow h for full-year 1998. 4

42 1d. at 33 1 78-79.
4 1d. at 29 1 66.
4 1d. at 31 7 74, 38 1 94.
% 1d. at 4 16, 81T 19.
15



D.
The conplaint alleges that the material om ssions and fal se
representations in Alcatel’s annual report “had the desired

effect,” because, “[o]n July 16, 1998, Alcatel ADS' s hit a d ass
Peri od and 1998 high of $47 1/16 per ADS, up from$40 7/8 per share
at the start of the Cass Period.”* The conplaint also cites
coments of analysts fromJ.P. Mrgan and Sal onon Smth Barney as
support for the positive effect of the reassuring comments in the
July 28, 1998 press release nmade to assuage anal ysts’ concerns
about the bel ow expectations sal es growt h announced in July 1998. %
The conplaint alleges that, because of this nondisclosure, the
price of Alcatel’s ADSs renmained artificially inflated until after
Sept enber 17, 1998. 48

The conplaint alleges that the true financial and operating
condition of Alcatel, although known to Alcatel throughout the
class period, remained concealed from Plaintiffs until Septenber
17, 1998, a few days after the DSC nerger closed, when Al catel
stunned investors by revealing that Alcatel’s Tel ecom segnent’s
i ncone would “be adversely inpacted by the sharp investnent cuts
recently decided by sone traditional operators and t he deepeni ng of

t he Sout heast Asian and Russian crisis” and that, as a result,

4 1d. at 27 Y 61.
4 1d. at 27 Y 63.
% 1d. at 32 { 75.
16



Al catel’s “operating performance” would “not neet expectations.”*
Thi s announcenent led to a decline in the price of Alcatel ADSs of
nore than 30 percent to $19-1/4.%°
E

In sum the conplaint alleges that the defendants nade fal se
and m sl eading statenents and om ssi ons contenporaneous with the
agreenent to nerge with DSC, which statenents and om ssions
included (1) Tchuruk’s statenents on June 8, 1998 that Alcatel’s
sales would grow between 10 and 20 percent per year and that
Al catel was “better protected than others” fromthe Asian fi nanci al
crisis, (2) the statenents in Alcatel’s 1997 annual report that
Al catel had sufficient reserves to neet the Asian financial crisis
and that the inpact of the crisis wll be imuaterial for Al catel on
a consolidated basis, (3) a statenent in a press release on July
28, 1998 that Alcatel’s Tel ecom segnent would continue to report
“doubl e-digit gromh” in both sales and orders for the full year
1998, and (4) the certification in the nmerger agreenent attached to
the Form F-4 nmerger registration statenent that Alcatel had not
experienced and was not likely to experience a “Material Adverse
Effect.”® These statenents and onissions were fal se because the

defendants knew at the tinme of the statenents and om ssions (or

“ 1d. 1913, 3279 76.
0 1d. 193, 3371 80.
1 1d. at 19-32 1 44-75.
17



acted with reckl essness if they did not know) but did not disclose
that: (1) Alcatel SEL was having undisclosed problens and
experiencing significant and nounting | osses, (2) Alcatel
intentionally overstated its financial results for 1997 by at | east
325 mllion French francs, (3) Alcatel |ost or had postponed maj or
contracts in Borneo and Thailand and with two Spanish tel ephone
conpani es and had substantially reduced sales to Sw ss Tel ecom and
reduced business with Deutsche Telecom and (4) as a result,
Al catel’s revenues, earnings and profitability had been and were
continuing to be negatively inpacted. According to the conplaint,
t he defendants’ know edge of this undisclosed adverse information
and the timng of the release of this information gives rise to a
strong inference of scienter, that is, defendants acted with at
| east reckless disregard for the truth of their statenents and
om ssions of material facts.® The conplaint also alleges that
these materially false or m sl eadi ng statenents and om ssions were
made to support the artificial price of Alcatel ADSs and to sustain
the DSC agreenent until the nerger closed and DSC s right to
term nate the nerger had expired. >3

2 1d. at 37-38 {1 92-94.
* |d. at 496, 897 19, 20 7 47, 31 9 70, 31 1 74.
18



We review a district court’s dism ssal under Rule 12(b)(6) de
novo.* A Rule 12(b)(6) notion should be granted only if it appears
beyond doubt that the plaintiff can prove no set of facts in
support of his claimwhich would entitle himto relief.% On the
ot her hand, we have noted that conclusory allegations or |egal
concl usi ons masquer adi ng as factual conclusions wll not sufficeto
prevent dism ssal under Rule 12(b)(6).°%°

It is well-settled that, “[i]n order to state a clai m under
section 10(b) of the 1934 Act and Rule 10b-5, a plaintiff nust
all ege, in connection with the purchase or sale of securities, ‘(1)
a msstatenent or an omssion (2) of material fact (3) nmade with
scienter (4) on which plaintiff relied (5) that proximately caused
[the plaintiffs'] injury.’”% We address, as necessary, the

adequacy of Plaintiffs’ conplaint as to the elenents on which

54 Nat henson, 267 F.3d at 406.

5 Manguno v. Prudential Prop. & Cas. Ins. Co., 276 F.3d 720,
725 (5th CGir. 2002).

% S, Christian Leadership Conference v. Suprene Court of
State of La., 252 F.3d 781, 786 (5th Gr.), cert. denied, 122 S.
Ct. 464 (2001).

57 Nat henson, 267 F.3d at 406-07 (quoting Tuchman v. DSC
Comruni cations Corp., 14 F.3d 1061, 1067 (5th Cr. 1994)). The
conplaint also alleges that the two individual defendants are
liable as “controlling persons” wunder section 20(a) of the
Securities Exchange Act of 1934, 15 U S.C. § 78t(a). “* Control
person’ liability is, however, derivative, i.e., such liability is
predi cated on the existence of an independent violation of the
securities laws.” Rubinstein v. Collins, 20 F.3d 160, 166 n.15
(5th Cr. 1994); see also Lovelace v. Software SpectrumlInc., 78
F.3d 1015, 1021 n.8 (5th GCr. 1996).
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Al catel challenges Plaintiffs’ allegations: materiality, scienter,
and | oss causation. W turn first, however, to the adequacy of
Plaintiffs’ al | egati ons of m sstatenent s and om ssi ons,
particularly those nmade upon information or belief.
A

The district court held that, although Plaintiffs adequately
pl eaded t he who, what, where, and when el enents of their securities
fraud claim they failed to neet the pleading standard regarding
why the particular statenents were msleading. |In particular, the
district court faulted Plaintiffs for not sufficiently identifying
the source of the information about the contract | osses. The
district court held that Plaintiffs’ paragraph generally descri bing
the source of their allegations as based on the investigation of
counsel was insufficient to satisfy the PSLRA requirenents for
informati on and belief pleading. Regarding the MMRs and the “Kom
Aktuell” internal Alcatel newsletter, the district court held that
Plaintiffs’ reliance on these docunents was no di fferent fromvague
assertions about “internal docunents” that had been deened
insufficient by other courts. It noted that Plaintiffs did not
provide sufficient detail regarding the origins of Plaintiffs
all egations or particulars such as direct quotes fromthe docunents
and the nane of the author of the “Kom Aktuell” newsletter, “what
was known or when,” or who had access to the information.

Under the PSLRA, 15 U.S.C. §8 78u-4(b)(1) provides:
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In any private action arising under this chapter in which
the plaintiff alleges that the defendant--
(A) made an untrue statenent of a material fact; or
(B) omtted to state a nmaterial fact necessary in
order to nmake the statenents made, in the |ight of
the circunstances in which they were nade, not
m sl eadi ng;
the conplaint shall specify each statenent alleged to
have been msleading, the reason or reasons why the
statenent is msleading, and, if an allegation regarding
the statenent or omssion is made on information and
belief, the conplaint shall state with particularity al
facts on which that belief is forned.

Rul e 9(b), which applies to securities fraud clains, ®® states that
“[1]n all averments of fraud or mstake, the circunstances
constituting fraud or m stake shall be stated with particularity.”>°

We have held that, pursuant to Rule 9(b), “articulating the
elements of fraud with particularity requires a plaintiff to
specify the statenents contended to be fraudulent, identify the
speaker, state when and where the statenents were nmade, and explain
why the statenents were fraudul ent,”® which is, as we have stated

indicta, “the sane standard” required by the PSLRA under 15 U. S. C

8 Wlliams v. WMWK Techs., Inc., 112 F. 3d 175, 177 (5th Cr
1997).

 Fep. R Qv. P. 9(b)

0 Williams, 112 F.3d at 177; cf. Tuchman, 14 F.3d at 1067
(“I'n securities fraud suits, this heightened pleading standard
provi des defendants with fair notice of the plaintiffs  clains,
protects defendants from harm to their reputation and goodw | |
reduces the nunber of strike suits, and prevents plaintiffs from
filing baseless clains and then attenpting to discover unknown
wrongs.”).
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8§ 78u-4(b)(1).° Put another way, “[p]leading fraud wth
particularity inthis circuit requires ‘tine, place and contents of
the false representations, as well as the identity of the person
making the msrepresentation and what [that person] obtained
t hereby.’ "% W have t hus noted that, although “the requirenent for
particularity in pleading fraud does not lend itself to refinenent,
and it need not in order to nmake sense,” nevertheless, “[d]irectly
put, the who, what, when, and where nust be |l aid out before access
to the discovery process is granted.”®

Li kewi se, “the PSLRA also requires the plaintiff to identify
specifically the alleged msrepresentations and/or m sleading
om ssions” under 15 U S.C 8§ 78u-4(b)(1).% Synthesizing these
st andards, we have observed that “[t]he effect of the PSLRAin this
respect is to, at a mninmum incorporate the standard for pleading
fraud under Fed. R Cv. P. 9(b).”% That is, section 8 78u-4(b) (1)
“appears to conport wth this Court’s relatively strict
interpretation of Rule 9(b), which requires a plaintiff ‘to specify

the statenents contended to be fraudulent, identify the speaker,

61  See Nat henson, 267 F.3d at 410 n.9; WIllians, 112 F.3d at
178.

62 Wlliams, 112 F.3d at 177 (quoting Tuchman, 14 F.3d at
1068) .

63 |1d. at 178.
64 Nat henson, 267 F.3d at 412.
65 1d.
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state when and where the statenents were nmade, and explain why the
statenents were fraudulent.’”56 Addi tionally, the PSLRA
specifically provides in 15 U S C § 78u-4(b)(1) as to pleading
allegations on information and belief that, “if an allegation
regarding the statenment or omssion is made on information and
belief, the conplaint shall state with particularity all facts on
which that belief is formed.”% |If a conplaint fails to neet the
pl eadi ng requi renments of the PSLRA or Rul e 9(b), the conpl aint nust
be di sm ssed. °8

To summarize, a plaintiff pleading a false or m sleading

statenent or om ssion as the basis for a section 10(b) and Rule

66 1d. (quoting Wllians, 112 F.3d at 177).

67 Cf. United States ex rel. Thonpson v. Col unbi a/ HCA
Heal t hcare Corp., 125 F.3d 899, 903 (5th Gr. 1997) (“At a m ni num
Rul e 9(b) requires that a plaintiff set forth the ‘who, what, when
where, and how of the alleged fraud. WIlians v. WA Tech., Inc.,
112 F. 3d 175, 179 (5th Cr. 1997). Thonpson argues, however, that
the pleading requirenents of Rule 9(b) are rel axed where, as here,
the facts relating to the alleged fraud are peculiarly wthin the
perpetrator’s know edge. Although we have held that fraud may be
pl eaded on i nformati on and bel i ef under such circunstances, we have
al so warned that this exception ‘nust not be m staken for |icense
to base cl ains of fraud on specul ati on and concl usory al | egati ons.
See Tuchman v. DSC Communi cations Corp., 14 F.3d 1061, 1068 (5th
Cr. 1994). In addition, even where allegations are based on
information and belief, the conplaint nust set forth a factua
basis for such belief. Kowal v. MI Communications Corp., 16 F. 3d
1271, 1279 n.3 (D.C. Gr. 1994); Neubronner v. Ml ken, 6 F.3d 666,
672 (9th Cr. 1993).7).

68 15 U.S.C. § 78u-4(b)(3)(A); Nathenson, 267 F.3d at 412-13;
Keith v. Stoelting, Inc., 915 F. 2d 996, 1000 (5th G r. 1990) (per
curiam
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10b-5 securities fraud claimnust, to avoid dism ssal pursuant to
Rule 9(b) and 15 U. S.C. 88 78u-4(b)(1) & 78u-4(b)(3)(A):
(1) specify the each statenent alleged to have been
m sl eading, i.e., contended to be fraudul ent;
(2) identify the speaker;
(3) state when and where the statenent was nade;
(4) plead with particularity the contents of the false
representations;
(5) plead with particularity what the person nmaking the
m srepresentati on obtai ned thereby; and
(6) explain the reason or reasons why the statenent is
m sleading, i.e., why the statenent is fraudul ent.
This is the “who, what, when, where, and how' required under Rule
9(b) in our securities fraud jurisprudence and under the PSLRA
Additionally, under 15 U.S.C. 8§ 78u-4(b)(1), for allegations nade
on information and belief, the plaintiff nust:
(7) state with particularity all facts on which that
belief is fornmed, i.e., set forth a factual basis
for such belief.
The dinensions of this last requirenent—that, “if an allegation
regarding the statenment or omssion is made on information and
belief, the conplaint shall state with particularity all facts on
which that belief is formed”—are a matter of first inpression in
this circuit.
Plaintiffs argued for the first tine at oral argunent that the
conplaint’s chall enged all egati ons are not nade on information and
belief but rather sinply state facts and so the information and

belief pleading requirenents of 15 U S . C. 8§ 78u-4(b)(1) do not

apply. Because it was not raised in the briefs, we need not

24



consider this argunment.® Nevertheless, this argunent is wthout
merit because the allegations in the conplaint are not based upon
Plaintiffs’ personal knowl edge and are therefore necessarily

pl eaded on “i nformati on and belief,” although not | abel ed as such. "
Turning, then, to the standard governing the information and

belief pleading requirenents under section 78u-4(b)(1), we find

6 Comsat Corp. v. FCC, 250 F.3d 931, 936 n.5 (5th Gr. 2001).

0 See 5 Charles Alan Wight & Arthur R Mller, Federal
Practice & Procedure Cvil 8§ 1224 at 205-06 (2d ed. 1990); cf.
Isquith for & on Behalf of Isquith v. Mddle S. Uils., Inc., 847
F.2d 186, 194 (5th Cr. 1988) (“There is no question, since nost of
the allegations in plaintiffs’ conplaint are explicitly based on
“information and belief’ and not personal know edge, that the
conplaint’s allegations do not neet Rule 56(e)’s stringent
standards.”). Oher courts have reached the contrary concl usion,
holding, for instance, that “[t]he logical result of th[e]
proposition [that where plaintiffs do not have personal know edge,
the conplaint nust be based on information and belief] would be
that a plaintiff would have to plead all his evidence in the
conplaint.” In re Honeywell Int’'l, Inc. Sec. Litig., 182 F. Supp.
2d 414, 426 (D.N. J. 2002); cf. Fla. State Bd. of Governors v. G een
Tree Fin. Corp., 270 F.3d 645, 668 (8th Cr. 2001). This is not
so, of course, outside the PSLRA and Rule 9(b) context, where a
plaintiff may sinply plead the allegations on information and
belief wthout stating the facts on which the belief is founded,
but the special requirenments of Rule 9(b) required even before the
enactnent of the PSLRA that nore be pleaded in the context of
securities fraud clains. See Thonpson, 125 F.3d at 903; 5 Wi ght
& MIler, supra, 8 1224 at 206; cf. WIllians, 112 F. 3d at 177-78.
However, even when the requirenents of Rule 9(b) are conbined with
the requirements of 15 U S.C. 8§ 78u-4(b)(1) under the PSLRA, the
plaintiff need not plead “all his evidence” related to a securities
fraud claim as we hold herein. cf. Wllianms, 112 F.3d at 178
(Rule 9(b) does “not reflect a subscription to fact pleading.”).
We also agree with those courts which have held that allegations
made on “investigation of counsel” are equivalent to those made on
“information and belief” for purposes of the heightened pleading
requi renents under 15 U S . C. 8§ 78u-4(b)(1). E.g., In re Sec
Litig. BMC Software, Inc., 183 F. Supp. 2d 860, 885 n. 33 (S.D. Tex.
2001) .
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persuasive the Second Circuit’s interpretation of t hese
requirenents in Novak v. Kasaks.” |n Novak, “the conplaint [did]
not state with particularity every fact upon which this belief was
based, since it [was] apparent that there were also personal
sources who were not specifically identified.”” Novak held that
“plaintiffs who rely on confidential sources are not always
requi red to nanme those sources, even when they nake all egati ons on
informati on and belief concerning false or m sl eadi ng statenents,
as here.””™ Novak rejected the contrary conclusion of a California
district court in In re Silicon Gaphics, Inc. Securities
Litigation, ™ which relied on dubious | egislative history as support
for the proposition that “the PSLRA generally requires plaintiffs

to include the nanes of their confidential sources,” because the
Second Circuit noted, “the applicable provision of the law as
ultimately enacted requires plaintiffs to plead only facts and

makes no nention of the sources of these facts.”’” |t then hel d:

7 216 F.3d 300 (2d Gir.), cert. denied, 531 U.S. 1012 (2000).
2 |d. at 313.

B d.

4 970 F. Supp. 746, 763-64 (N.D. Cal. 1997).

> Novak, 216 F.3d at 313 (citing Silicon Gaphics, 970 F.
Supp. at 763, and 15 U.S.C. § 78u-4(b)(1)); cf. Geen Tree, 270
F.3d at 667-68 (“Whether pleading with particularity requires the
identification of the speaker whose words are relied on is not
apparent from the face of the statute. Sone opponents of the
Ref orm Act argued in the House of Representatives that the House
version of the Reform Act would require pleading nanes of
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Mor e fundanental | y, our readi ng of the PSLRA rej ects
any notion that confidential sources nmust be naned as a
general matter. |In our view, notw thstandi ng the use of
the word “all,” paragraph (b)(1l) does not require that
plaintiffs plead with particularity every single fact
upon which their beliefs concerning false or m sl eading
statenents are based. Rather, plaintiffs need only pl ead
wth particularity sufficient facts to support those
bel i ef s. Accordingly, where plaintiffs rely on
confidential personal sources but also on other facts,
they need not nanme their sources as long as the latter
facts provide an adequate basis for believing that the
defendants’ statenents were false. Mor eover, even if
personal sources nust be identified, there is no
requi renent that they be naned, provided they are
described in the conplaint wwth sufficient particularity
to support the probability that a person in the position
occupied by the source would possess the information
al | eged. In both of these situations, the plaintiffs
w || have pl eaded enough facts to support their belief,
even though sone arguably rel evant facts have been | eft
out. Accordingly, a conplaint can neet the new pl eadi ng
requi renment inposed by paragraph (b)(1) by providing
docunentary evidence and/or a sufficient genera
description of the personal sources of the plaintiffs’
bel i efs. 76

Novak further observed in a footnote:

Paragraph (b)(1) is strangely drafted. Reading “all”
literally would produce illogical results that Congress
cannot have intended. Contrary to the clearly expressed
purpose of the PSLRA, it would allow conplaints to
survive dismssal where “all” the facts supporting the
plaintiff’s informati on and belief were pled, but those
facts were patently insufficient to support that belief.
Equally peculiarly, it would require dism ssal where the

confidential informants. See, e.g., 141 Cong. Rec. H2849 (March 8,
1995) (statenent of Rep. Dingell). The Second Circuit sensibly
refused to give weight to these ‘hyperbolic statenents of
| egislators attenpting (unsuccessfully) to anmend the proposed act
tolighten plaintiffs’ pleading burden.’” Novak v. Kasaks, 216 F. 3d
300, 313 (2d Cir.), cert. denied, 531 U S 1012, 121 S. C. 567
148 L. Ed. 2d 486 (2000).").

®  Novak, 216 F.3d at 313-14 (footnote omtted).
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conplaint pled facts fully sufficient to support a

convincing inference if any known facts were omtted.

Qur readi ng of the provision focuses on whether the facts

all eged are sufficient to support a reasonabl e belief as

to the m sleading nature of the statenment or om ssion.”’
The court concluded that “we find no requirenent in existing |aw
that, in the ordinary course, conplaints in securities fraud cases
must nane confidential sources, and we see no reason to i npose such
a requirenent under the circunstances of this case,” noting that
the purpose of Rule 9(b) and the PSLRA “can be served w thout
requiring plaintiffs to name their confidential sources as |ong as
they supply sufficient specific facts to support their
all egations.”’ The court al so observed that “[i] nposi ng a general
requi renent of disclosure of confidential sources serves no
| egitimate pl eading purpose while it could deter informants from
providing critical information to investigators in neritorious
cases or invite retaliation against them”"

The district court here relied upon the district court’s
analysis in Silicon Gaphics, but we find the reasoning of that
case unpersuasive. As noted in Novak, the Silicon G aphics

district court’s reading of the PSLRA's legislative history to

require pleading of confidential sources is fatally flawed.?2

7 1d. at 314 n.1.
® |1d. at 314.
o 1d,
80 See id. at 313.
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Moreover, as the Second Crcuit aptly observed, contrary to the
Silicon Gaphics conclusion, the |anguage requiring that “the
conplaint shall state with particularity all facts on which that
belief is formed” in 15 U.S.C. § 78u-4(b)(1) “requires plaintiffs
to plead only facts and nakes no nention of the sources of these
facts. "8

We align this circuit with the Second Circuit and adopt the
reasoning and holding of Novak, rejecting the rule of Silicon
Graphics. Under the interpretation of section 78u-4(b)(1) we adopt
today, a plaintiff nmust “plead with particularity sufficient facts
to support” their allegations of false or msleading statenents
made on information and belief.® In determ ning whether this
requi renent has been net we see no reason to enbroider the multi-
step analysis of the Second Circuit and accept it as stated:

(1) if plaintiffs rely on confidential personal sources

and other facts, their sources need not be nanmed in the

conplaint so long as the other facts, i.e., docunentary
evi dence, provide an adequate basis for believing that

8 |d.

82 |d. at 313-14; see also Inre Scholastic Corp. Sec. Litig.,
252 F.3d 63, 75 (2d Gr.), cert. denied sub nom, Scholastic Corp.
v. Truncellito, 122 S. C. 678 (2001); cf. United States ex rel.
Russel|l v. Epic Healthcare Mgnt. G oup, 193 F. 3d 304, 308 (5th Gr.
1999) (“We have held that when the facts relating to the all eged
fraud are peculiarly within the perpetrator’s know edge, the Rule
9(b) standard is rel axed, and fraud may be pled on information and
belief, provided the plaintiff sets forth the factual basis for his
belief.”).
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the defendants’ statenents or om ssions were false or
m sl eadi ng; &

(2) if the other facts, i.e., docunentary evidence, do
not provide an adequate basis for believing that the
defendants’ statenents or omssions were false, the
conpl ai nt need not nane the personal sources so |long as
they are identified through general descriptions in the
conplaint with sufficient particularity to support the
probability that a person in the position occupied by the
source as descri bed woul d possess the i nformati on pl eaded
to support the allegations of false or msleading
statenents nmade on information and belief;

(3) if the other facts, i.e., docunentary evidence, do
not provide an adequate basis for believing that the
defendants’ statenents or om ssions were false and the
descriptions of the personal sources are not sufficiently
particular to support the probability that a person in
the position occupied by the source would possess the
i nformati on pl eaded to support the allegations of false
or m sl eadi ng statenents nmade on i nformation and beli ef,
the conpl ai nt nust nane the personal sources.

Accordingly, in some circunstances, pleading allegations on
information and belief sufficient to satisfy 15 U S C 8§ 78u-
4(b) (1) may require the nam ng of confidential sources. However,
this interpretation of the requirenents of section 78u-4(b)(1)
avoi ds a general requirenent of nam ng confidential sources which
may, as Plaintiffs here argue and as Novak found, make inpossible
the adequate pleading of neritorious securities fraud cases iIn
circunstances in which informants do not wish to be exposed too
early but in which the PSLRA s stay of discovery under 15 U. S.C. 8§

78u-4(b)(3)(B) prevents the acquisition of other sources for

8 As this rule denonstrates, Plaintiffs are incorrect that
all egations relying on docunentary evidence are necessarily not
pl eaded on information and bel i ef —+ather, docunentary evi dence may
be pleaded as the source or factual basis for the plaintiff’s
belief underlying his allegations.
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all egations which the plaintiffs have no choice but to nmake on
i nformation and belief.

The PSLRA was enacted, in part, to conpensate for “the
perceived inability of Rule 9(b) to prevent abusive, frivolous
strike suits.”® |t was not enacted to raise the pleadi ng burdens
under Rule 9(b) and section 78u-4(b)(1) to such a level that
facially valid clains, which are not brought for nuisance val ue or
as leverage to obtain a favorable or inflated settlenent, nust be
routinely dismssed on Rule 9(b) and 12(b)(6) notions.® As one
district court inthis circuit has recently noted, “the plaintiffs
need not allege ‘all’ facts that may be ‘related’ to their clains,”
since “[s]uch a requirenent is inpossible at the pleading stage

because, in nearly every securities fraud case, only the defendants

8  Nat henson, 267 F.3d at 407; cf. In re BankAmerica Corp

Sec. Litig., 263 F.3d 795, 800 n.2 (8th Cr. 2001) (“A ‘strike
suit’ is defined as ‘[a] suit (esp. a derivative action) often
based on no valid claim brought either for nuisance value or as
| everage to obtain a favorable or inflated settlenent.’ (quoting
Black’s Law Dictionary 1448 (7th ed. 1999))), cert. denied sub
nom, Desnond v. BankAnerica Corp., 122 S. C. 1437 (2002). Oher
circuits are in agreenent as to this proposition. See City of
Phi | adel phia v. Flem ng Cos., Inc., 264 F.3d 1245, 1258 (10th G r

2001); BankAnerica, 263 F.3d at 800; Helwig v. Vencor, Inc., 251
F.3d 540, 547 (6th Cr. 2001); Lander v. Hartford Life & Annuity
Ins. Co., 251 F.3d 101, 107 (2d Cr. 2000); Novak, 216 F.3d at 306;
G eebel v. FTP Software, Inc., 194 F.3d 185, 191 (1st G r. 1999).

8% Cf. In re Canpbell Soup Co. Sec. Litig., 145 F. Supp. 2d
574, 595 (D.N. J. 2001) (observing that the Novak standard conports
wth “the PSLRA's goal of flushing out suits which are built on
mere specul ation and conclusory allegations and which aimto use
di scovery as a fishing expedition to substantiate frivolous
clains”).
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know ‘all’ the facts related to the alleged fraud.”® In this
sense, “[t] he PSLRA may have changed federal securities law, it did
not elimnate it.”?®

To the extent, then, that the district court dism ssed the
allegations in the conplaint for failure to adhere to a strict per
se rule requiring the pleading of the nanmes of confidential
sources, Plaintiffs are correct that the standard applied by the
district court was too onerous. However, we turn to the
application of the Novak standard, considering each allegation for
its particularization of fraud in conpliance with the requirenents
of Rule 9(b) and section 78u-4(b)(1).8

Neither the district court nor Alcatel contend that the

pleading of the so-called Goup Services Report®—an Alcatel

8 Inre NetSolve, Inc. Sec. Litig., 185 F. Supp. 2d 684, 696
n.10 (WD. Tex. 2001).

87 1.
88 See WIllians, 112 F.3d at 178.

8 The Group Services Report is provided as the source for
Plaintiffs allegations regarding the intentional overstatenent of
Alcatel SEL’s 1997 results by at least 125 mlIlion French francs
and an Cctober 23, 1998 conversation between the former head of
Al catel SEL’s Business Systens Division with Dr. Gottfried Dutine,
the chairman of the Managi ng Board of Alcatel SEL, regarding the
fact that “cost of several hundred contracts were not booked in
1997,” in which conversation was nentioned the word “fraud.”
Conplaint at 2 § 4, 13-14 |Y 28-29, 22 § 50. It is also provided
as the source for the allegations of the total state of disarray at
Al catel SEL due to a pervasive |ack of internal controls and of the
“obvi ous” deteriorating trend in Al catel order intake and nmargins
by February 1998. 1d. at 2 § 4, 14 1Y 30-31, 15 § 32, 15 Y 34.
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internal report prepared by Alcatel’s Goup Audit Services
departnment and dated Novenber 12, 1998 which quotes extensively
from a report authored by Arthur Andersen—er an article in
Stuttgarter Zeitung on Cctober 14, 1998 was insufficient to
support the conplaint’s corresponding allegations on information
and belief, and with good reason: Plaintiffs provided a date for
the Stuttgarter Zeitung article, which is available to the general
public, and Alcatel itself appended the G oup Services Report as a
docunent supporting its notion to dismss. As such, this
docunent ary evi dence provi des an adequate basis for believing that
Al catel’s corresponding statenents and om ssions were false or
m sl eadi ng.

Al catel argues, however, that the conplaint, outside of its
al l egati ons based on the G oup Services Report and the Stuttgarter
Zeitung article, fails to neet the pleading requirenents of section
78u-4(b) (1) even under the Novak standard. Alcatel contends that
Plaintiffs failed to |ink the source of each allegation of falsity
to the allegation itself so as to allow the court to evaluate the
reliability of the allegations to determ ne whet her an i nference of

fraud may fairly be drawn.

% The conplaint cites this article as stating that during the
first six nonths of 1998, Alcatel SEL had “slipped into | osses due
to the operating results of one of its holdings with a deficit of
DM 28.4 mllion,” whereas “[i]n the previous year a profit of DM
104.4 mllion had been achieved.” 1d. at 16 T 35.
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Al catel further argues, with regard to the all egations relying
on docunentary evi dence rat her than personal sources, that by Novak
the sufficiently particular facts necessary to support an
all egation on information and belief nust include identification of
the source of Plaintiffs’ know edge of the docunentary evidence
offered as the basis for the belief. Al catel, as the district
court did, relies on the district court’s decision in Coates V.
Heart|l and Wrel ess Conmuni cations, Inc.% Coates followed Silicon
G aphics, holding that “plaintiffs nmust provide nore details about
the all eged negative internal reports, such as report titles, when
they were prepared, who prepared them to whomthey were directed,
their content, and the sources fromwhich plaintiffs obtained this
information.”% W decline to adopt this standard as a threshold
requi renent in every case. At the sane tinme, we do not disagree

wth the Second Crcuit’'s statenent in San Leandro Energency

91 26 F. Supp. 2d 910 (N.D. Tex. 1998).

2 |d. at 921; see also In re Silicon Gaphics Inc. Sec.
Litig., 183 F.3d 970, 985 (9th Cr. 1999) (“It is not sufficient
for a plaintiff’s pleadings to set forth a belief that certain
unspecified sources will reveal, after appropriate discovery, facts
that will validate her claim |In this case, Brody’' s conplaint does
not include adequate corroborating details. She does not nention,
for instance, the sources of her information with respect to the
reports, how she | earned of the reports, who drafted them or which
officers received them Nor does she include an adequate
description of their contents.... W would expect that a proper
conplaint which purports to rely on the existence of internal
reports woul d contain at | east sone specifics fromthose reports as
well as such facts as may indicate their reliability.”).
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Medical Group Profit Sharing Plan v. Philip Mrris Cos., Inc.,®
t hat an “unsupported general clai mof the existence of confidenti al
conpany sales reports that revealed the |larger decline in sales is
insufficient to survive a motion to dismss.”

Nevert hel ess, we find nore hel pful the Second Circuit’s post-
Novak decision in In re Scholastic Corp. Securities Litigation.®
Schol astic explained that San Leandro required that “a plaintiff
needs to specify the internal reports, who prepared them and when,
how firmthe nunbers were or which conpany officers revi ewed t hent
and that the Scholastic plaintiffs “satisfied this standard by
speci fying who prepared internal conpany reports, how frequently
the reports were prepared and who reviewed them”% This is a
sensi bl e standard, because “[e]ven with the heightened pleading
standard under Rule 9(b) and the Securities Reform Act we do not
require the pleading of detailed evidentiary matter in securities
litigation.”?

Here, the conplaint alleges that, in an October 22, 1998

internal Alcatel newsletter entitled “Kom Aktuell,” Dr. Gottfried

% 75 F.3d 801 (2d Gir. 1996).
% 1d. at 812.

% 252 F.3d 63 (2d Cir.), cert. denied sub nom, Scholastic
Corp. v. Truncellito, 122 S. . 678 (2001).

% 1d. at 72, 73.
% 1d. at 72,
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Dutine, Chairman of the Al catel SEL Managi ng Board, confirnmed that
the significant problens at Al catel SEL were known as of the m ddle
of 1998.% The conplaint also offers the MVRs as the source for
def endant s’ awar eness by June 1998 that Al catel SEL had experi enced
a dramatic decline in its profitability and was | osing noney and
that this decline was continuing.® The conplaint further alleges,
W t hout specifically citing a source, that in July 1998 “a top
executive of Alcatel SEL flewto Paris and reported the | osses [of
60 mllion DM (or approximately 240 mllion French francs) for the
year-to-date] directly to Jacques Dunoge, Executive Vi se President,
Al catel’s Director of Mrketing and Busi ness Devel opnent, and one
of the menbers of Alcatel’s Tel ecom Executive Conmmttee” and that
this executive | acked confidence in the accountants at Al catel SEL
and asked Dunoge to send auditors to Alcatel SEL from Alcatel’s
headquarters. 1 The conplaint al so all eges without citing a source
that the | osses at Alcatel SEL continued to grow and by August 1998
the year-to-date | osses had grown to 100 m|lion DM (approxi mately

400 mIlion French francs), which was reported to Al catel, Hal bron,

% Conplaint at 16 Y 37.

@ |]d. at 15 9 33, 16 9§ 36, 28 9 65; see alsoid. at 4 | 5,
6 § 12, 7 ¢ 13, 7 1 15.

100 1d. at 16 § 37; see also id. at 2 § 4 (“In July 1998, a
hi gh ranking Alcatel SEL official personally informed a nenber of

this commttee that: (i) Alcatel’s German subsidiary was
experiencing significant |osses; (ii) these |osses had reached
approximately 240 mllion French francs year-to-date....”).
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and Tchuruk through regular reports from Alcatel SEL. 0! The
al l egations regardi ng the postponenent of a contract for services
to Borneo, the cancellation or |loss of the Thailand contract and
the two Spani sh t el ephone conpany contracts, and the | ower sales to
Swi ss Tel ecom and reduced business wth Deutsche Tel ecom as well
as the defendants’ awareness of these facts, are |ikew se not
acconpanied by citation to any specific sources.!? Plaintiffs
admt that the only source of these allegations regarding the | ost
or postponed contracts and reduced sales and business is the
paragraph entitled “Basis of Allegations,” which generally states:

Plaintiffs have all eged t he foregoi ng based upon t he
i nvestigation of its counsel, which included, anong ot her
things, a review of Alcatel’s SEC filings, securities
anal ysts’ reports, and advisories about the Conpany,
press releases issued by the Conpany, nedia reports
regarding Alcatel, internal Alcatel docunents, and
consultations and interviews with various entities and
i ndi vi dual s i ncludi ng enpl oyees of Deutsche Tel ecom and
other Alcatel custoners throughout the world, GCerman
French, Swi ss, Thai, and | ndonesi an busi ness journali sts,
former enpl oyees of Alcatel, trade union officials, and
Tel ecom anal yst s. Plaintiffs believe that substantia
evidentiary support will exist for the allegations set
forth herein after a reasonable opportunity for
di scovery. 103

101 1d. at 17 q 38; see also id. at 2 § 4, 11 § 24, 12 § 27,
37 1 92(b).

02 1d. at 11 § 24, 17-18 11 39-43.

103 Id. at 40 T 101; see also id. at 1 (“Plaintiffs,
i ndividually and on behalf of all other persons simlarly situated,
by their undersigned counsel, allege upon personal know edge as to
their own acts and upon an i nvestigation undertaken by plaintiffs’
counsel, which included, anong ot her things, a review of the press
rel eases issued by defendants, Alcatel SA's (‘Alcatel’ or the
‘Conmpany’) filings with the Securities and Exchange Conm ssion
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Looking to each pleaded source or unsupported allegation in
turn, we first conclude that, under the first step of the Novak
anal ysis, the all egations based on the “Kom Aktuel |” newsl etter are
pl eaded with sufficient particularity to obviate the need for
identifying personal sources as the basis for the allegations that
the significant problens at Al catel SEL were known as of the m ddle
of 1998. The conplaint provides the name of this docunentary
evidence, its date, and the nane and position of the person who
made the statenent quoted, whom by virtue of his position, would
possess the information pl eaded, and so provi des an adequat e basis
for believing that Al catel’s statenents and om ssions, in |light of
its know edge in the mddle of 1998 of the significant problens at
Al catel SEL, were false or m sl eading.

Li kewi se, the MVRs are sufficiently identified to stand as
other facts that provide an adequate basis for Plaintiffs’ belief
that Alcatel’s statenents and om ssions were fal se or m sl eadi ng
due to Alcatel’s awareness by June 1998 that Al catel SEL had
experienced a dramatic decline inits profitability and was | osing
money and that this decline was continuing. The conpl ai nt

identifies the MVRs as bei ng prepared nonthly by each subsidiary’s

(*SEC ), securities analysts’ reports about the Conpany, nedia
reports regarding Alcatel, internal Alcatel docunents, and
consultations and interviews with various entities and individuals
i ncl udi ng enpl oyees of Deut sche Tel ecomand ot her Al catel custoners
t hroughout the world, German, French, Swiss, Thai, and | ndonesi an
busi ness journalists, former enployees of Alcatel, trade union
officials, and Tel ecom anal ysts.”).

38



controller’s office and transmtted to Hal bron and Tchuruk at the
begi nning of each nonth to convey information about the Tel ecom
sector at each subsidiary by conparing actual results to budgeted
nunbers. This pleading satisfies the Schol astic standard.

Li kewi se, the all egations concerning the conversation between
“a high ranking Al catel SEL official” who was “a top executive of
Al catel SEL” and Dunoge are pleaded with sufficient particularity
to neet the Novak standard for pleadings on information and belief.
Thi s executive, and his conversation with Dunoge, is described with
sufficient particularity to support the probability that a person
in such a position would possess the information pl eaded and t hat,
to the extent it is necessary, construing the allegations in the
light nost favorable to Plaintiffs, this executive was hinself

Plaintiffs’' source for this information. 1%

104 See Canpbell Soup, 145 F. Supp. 2d at 595-96 (“Moreover,
in addition to the nunerous docunents cited, the Amended Conpl ai nt
specifies discussions, phone conversations, and nenoranda
addressing the basis of Plaintiffs’ factual allegations and
identifies nunerous individuals who participated in those
communi cations, as well as their positions in the Conpany. This
specificity strongly suggests that Plaintiffs, w thout the benefit
of discovery, have adequately investigated and substantiated their
allegations and, as a result, have allayed the PSLRA s concerns
about frivolous and abusive fraud suits.”); cf. Kowal v. M
Commruni cations Corp., 16 F. 3d 1271, 1278, 1279 n.3 (D.C. G r. 1994)
(holding that the Rule 12(b)(6) construed-in-the-Iight-nost-
favorabl e standard applies even to the review of dism ssals under
Rul e 9(b), although pleadings of fraud on information and beli ef
“must al so be acconpani ed by a statenent of the facts upon which
the allegations are based”).
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However, no citation to docunentary evidence or personal
sources, naned or sinply identified with a general description, is
provided for the further allegation that, by August 1998, Al catel
SEL’s losses had increased to approximately 400 mllion French
francs year-to-date, other than unidentified “regular reports from
Al catel SEL” to Alcatel, Hal bron, and Tchuruk. Any such “regul ar
reports” are insufficiently identified as to who prepared t hem and
how frequently they were prepared. Moreover, Plaintiffs nmay not
avail thenselves of reliance on an inferred allegation of a
personal source because the top Alcatel SEL executive clearly did
not convey this information regarding | osses t hrough August 1998 to
Dunoge in a July 1998 conversation. The conplaint therefore does
not provide an adequate basis for believing that Alcatel’s
statenents and om ssions were false or msleading based on this
al | egati on.

Addi tionally, no source is provided, docunentary or personal,
for the allegation that Tchuruk and Hal bron caused Alcatel to
materially understate its provision of | osses associated with work
in progress on contracts in Thailand, Ml aysia, |Indonesia, and the
Phil i ppines by at |east 200 mllion French francs, which allegedly
rendered false or msleading Alcatel’s statenments in its 1997
annual report regarding the adequacy of its reserves set aside for
the Asian financial crisis. Li kewi se, in support of the
al l egations of |ost or postponed contracts in Europe and Sout heast
Asi a and reduced sal es and busi ness wi th Deutsche Tel ecomand Sw ss
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Tel ecom no other facts are alleged to provide an adequate basis
for believing that Alcatel’s statenents and om ssions were fal se or
m sl eading on the basis of this information. Rather, Plaintiffs
rely on their general allegation of consultations and interviews
wth “Sw ss, Thai, and | ndonesi an busi ness journalists,” “enpl oyees
of Deutsche Telecom and other Alcatel custoners throughout the
world,” “trade union officials, and Tel ecomanal ysts” in the course
of the investigation of counsel as the source of these all egations.
Under the Novak standard, however, unlike the allegations based on
the conversation between the top Al catel SEL executive and Dunoge,
these personal sources are not identified wth sufficient
particularity to support the probability that a person in the
position occupied by the source as described would possess the
information pleaded to support the allegations of false or
nm sl eadi ng statenents nmade on informati on and belief. 19
Accordingly, we conclude that Plaintiffs’ allegations relying
on the Group Services Report, the Stuttgarter Zeitung article, the
MVRs, and the “Kom Aktuell” newsletter, as well as the allegations
based on a July 1998 conversation between a top Al catel executive
and Dunoge, survive dism ssal under section 78u-4(b)(1) of the
PSLRA. However, the district court correctly concluded that the

all egations of |ost or postponed contracts and reduced sal es and

105 Conpare In re MKesson HBOC, Inc. Sec. Litig., 126 F.
Supp. 2d 1248, 1254-57 (N.D. Cal. 2000).
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busi ness, as well as the allegations that, by August 1998, Al catel
SEL’s losses had increased to approximately 400 mllion French
francs year-to-date and that Alcatel understated its provision of
| osses associated with work in progress on contracts in Thail and,
Mal aysi a, | ndonesia, and the Philippines by at least 200 mllion
French francs do not neet the Novak standard for adequately pl eaded
all egations on information and belief under section 78u-4(b)(1).
B

Plaintiffs’ conplaint nust al so adequately plead materiality,

on which score Alcatel contends Plaintiffs' clains fail. W have

recently explained that “[njateriality is determ ned by eval uating
whet her there is ‘[a] substantial I|ikelihood that’ the false or
m sl eadi ng statenent ‘would have been viewed by the reasonable
investor as having altered the ‘total mx’ of information nade
avai | abl e.” "1 Pput another way, “[a] statenment or omtted fact is
‘material’ if there is a substantial |ikelihood that a reasonable
investor would consider the information inportant in nmaking a
deci sion to invest.”1

At the sanme tinme, “projections of future performnce not

wor ded as guarantees are general ly not acti onabl e under the federal

106 Nat henson, 267 F.3d at 418 (quoting Basic Inc. v.
Levi nson, 485 U.S. 224, 231-32 (1988)).

107 R&W Techni cal Servs. Ltd. v. Commodity Futures Trading
Commi n, 205 F.3d 165, 169 (5th Cr.), cert. denied, 531 U S. 817
(2000) .
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securities laws” as a matter of law. 19 Additionally, “it is well-
establ i shed that generalized positive statenents about a conpany’s
progress are not a basis for liability.”1 As such, “[s]tatenents
that are predictive in nature are actionable only if they were
fal se when nade.”!® However, “the materiality of predictions is
anal yzed on a case-by-case basis.”!!

Plaintiffs argue that it is inproper for a court deciding a
Rule 12(b)(6) notion to dismss a conplaint on the basis of
materiality. W cannot agree with this assertion, so broadly cast.
It is well-established that, “[b]ecause materiality is a mxed
guestion of law and fact, it is usually left for the jury.”2 At
the sane tine, as we have recently affirned, a court can determ ne
statenments to be immterial as a matter of law on a notion to

di sm ss. 113

108 Krim v. BancTexas Group, Inc., 989 F.2d 1435, 1446 (5th
CGr. 1993).

109 Nat henson, 267 F.3d at 4109.

110 Shushany v. Allwaste, Inc., 992 F.2d 517, 524 (5th Cr.
1993).

11 Mercury Air Goup, Inc. v. Mansour, 237 F.3d 542, 547 (5th
Cir. 2001).

"2 United States v. Peterson, 101 F.3d 375, 380 (5th Cr.
1996) (citing, inter alia, TSC Indus., Inc. v. Northway, Inc., 426
U S. 438, 450 (1976)).

113 See Nat henson, 267 F.3d at 422; see al so Shushany, 992
F.2d at 521-25.
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We turn to consider whether the conpl aint adequately alleges
materially fal se or m sl eadi ng statenents and om ssions in the June
8 newspaper articles, Alcatel’s July 28 press release, Alcatel’s
1997 annual report, and Alcatel’s nerger registration statenent,
specifically the certification that Al catel had not experienced or
was not likely to experience a “Material Adverse Effect,” on the
basis of Plaintiffs’ surviving allegations, to wit: (1) Alcatel’s
intentional overstatenment of its financial results for 1997 by at
least 125 mllion French francs in violation of GAAP due to
accounting problens at Alcatel SEL and (2) the obvious
deteriorating trend in Alcatel SEL's orders and margins and its
| osses of approximately 240 mllion French francs year-to-date in
July 1998. 114

First, the allegations of overstated financials. W need not
venture into whether Alcatel’s alleged overstatenent of 125
mllions French francs inits 1997 financial results, while a large
absolute sum is nonetheless insufficient as a matter of law to
materially affect Alcatel on a consolidated basis. The
overstatenents alleged in the conplaint on the basis of the G oup

Services Report concern only Alcatel’s German subsidiary, Alcatel

114 W initially reject Alcatel’s argunent that quoted
statenents by Tchuruk in a newspaper article are per se not
actionable wunder section 10(b)/Rule 10b-5. The statenents
Plaintiffs cite are directly attributed to Tchuruk and nmay
therefore formthe basis for a securities fraud claim Conpar e
Wllianms, 112 F.3d at 179-80.
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SEL, from which Plaintiffs seek to infer through conclusory
assertions that Alcatel’s financials on a consolidated basis were
overstated by 125 mllion French francs. We have previously
rejected simlar allegations as insufficiently pleaded under Rule
9(b) in Shushany v. Allwaste, Inc.:®
W find the deficiencies in the conplaint

particularly troubling because the alleged fraudul ent

acts occurred at AAA, an Allwaste subsidiary. Although

it is foreseeable that m sstatenents in AAA's | edgers

could materially skew the accuracy of Allwaste's

financial reports, such an inference standing alone is

obviously insufficient to support a securities fraud

claim against Allwaste and Nel son. The conpl ai nt

provides only conclusory allegations to support any

connection between the alleged fraudulent accounting

practices at AAA and Al lwaste’ s financial reports, which

do not satisfy the requirenents of Rule 9(b). 6
W are persuaded that Plaintiffs failed to allege nmaterial
m sstatenments or om ssions in Alcatel’ s statenents in June and July
1998 projecting “continued double-digit growh both in sales and
orders for the full year” 1998 and the potential for sales growth
of 10 to 20 percent per year or its annual report and nerger
registration statenment on the basis of the alleged overstatenents
in Alcatel’s 1997 financial results.

As for the failure to disclose Alcatel SEL's alleged
operational problens and |osses of 240 mllion French francs,

Plaintiffs have failed to plead why Al catel’s awareness of these

| osses and problens renders Alcatel’s growh predictions for

115992 F.2d 517 (5th Cir. 1993).
116 | d. at 523-24 (footnote omtted).
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Al catel’s business on a consolidated basis false when nade. e
have recently observed that “ordinarily a reasonable investor may
deem a significant decrease in projected incone material to its
decision to invest in an entity.”'” However, Plaintiffs do not
pl ead the existence of any internal projections at Alcatel of
reduced sal es and order growh or inconme produced between June and
Sept enber 1998 t hat woul d under mi ne t he reasonabl eness of Al catel’s
announced growth predictions in June and July 1998. |ndeed, the
Septenber 17, 1998 press release projected order and sales growth
of 10 percent for the full year 1998, in line with the range
predicted in Alcatel’s June and July 1998 public statenents.
Moreover, Plaintiffs do not plead that these June and July 1998
grow h predictions did not account for known probl ens and | osses at
Al catel SEL. Consequently, there is no substantial |ikelihood that
a reasonabl e investor would consider the om ssion of information
about alleged problens and |osses at Alcatel SEL to have
significantly altered the total mx of information about investing
in Alcatel SA, not sinply Alcatel SEL, such that these alleged
om ssions regarding Alcatel SEL were immterial as a matter of

I aw. 118

17 Mercury Air, 237 F.3d at 547.

118 This conclusion applies equally to the allegations that
Alcatel’s certification that it had not experienced and was not
likely to experience a “Material Adverse Effect” and Alcatel’s
statenent that it had created adequate reserves to provide for the
Asian financial crisis were false or msleading on the basis of
probl enms and | osses at Al catel SEL
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At oral argunent, Plaintiffs urged the court to apply common
sense in conducting its materiality analysis.?® This is an
appropriate suggestion, and we note in particular that the
conplaint alleges that the market reacted severely to Alcatel’s
Septenber 17 announcenent that Alcatel’s “Tel ecomsegnent’s incone
from operations, while growing over 1997, wll be adversely
i npacted by the sharp investnent cuts recently decided by sone
tradi tional operators and the deepeni ng of the Southeast Asian and
Russian crisis” and that, as a result, “[a]fter reviewing the
accounts and the currently avail abl e forecasts, Al catel anticipates
that 1998 will not neet expectations in regards to the Goup' s
operating performance.” Plaintiffs’ best argunent, then, nmay be
that the conplaint alleges that Alcatel SEL’s problens and | osses
and t he 1997 financi al overstatenents contributed to this announced
failure to neet expectations and so there is a substantial
i kelihood that a reasonabl e investor would consider the om ssion
of this information to have significantly altered the total m x of
informati on about Alcatel, as revealed by the sharp decline in
Al catel’s share price followi ng the Septenber 17 announcenent.

The Third Grcuit has recently held, applying a rule it

developed in Inre Burlington Coat Factory Securities Litigation, 1%

119 See Peterson, 101 F.3d at 380 (“We believe that common
sense al one suggests that the Duenas | awsuit was hi ghly significant
information which would have likely altered the ‘"total mx’ of
information.’” (quoting Basic, 485 U S. at 232)).

1200114 F.3d 1410 (3d Cr. 1997).
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that, “when a stock is traded in an efficient market, the
materiality of disclosed information may be neasured post hoc by
|l ooking to the novenent, in the period imediately follow ng
di scl osure, of the price of the firms stock.”'? W, in turn,
recently approved of the Burlington decision’s “requirenent, in
cases depending on the fraud-on-the-market theory, that the
conpl ai ned of m srepresentation or om ssion have actually affected
the market price of the stock,” although “we conclude[d] that it is
nmore appropriate in such cases to relate this requirenent to
reliance rather than to materiality.”'? However, even if we were
to apply this efficient market theory rule to materiality, as the
Third Grcuit has, Plaintiffs’ allegations of materially fal se or
m sl eadi ng statenents and om ssions would not be saved. Al catel
did not disclose the alleged financial overstatenents or problens
and | osses at Alcatel SEL in its Septenber 17 statenent, or any
al | eged public statenent thereafter, and so the sharp price decline
of Alcatel ADSs’ share price does not support the sufficiency of
the allegation of the materiality of this alleged omtted

i nf ormati on.

21 Oran v. Stafford, 226 F.3d 275, 282 (3d G r. 2000).

122 Nat henson, 267 F.3d at 415. W also agreed wth
Burlington that, “although there is generally a presunption that
potentially significant publicly dissemnated information is
reflected in the price of stock traded on an efficient market, the
presunption is rebuttable.” 1d.
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Accordi ngly, we conclude that, even as to those allegations in
the conplaint that survive dism ssal under the PSLRA s pleading
requi renents, Plaintiffs have failed to allege materially fal se or
m sl eadi ng statenents and om ssions sufficient to state securities
fraud clains under section 10(b) and Rule 10b-5 upon which relief
can be granted. W need not, therefore, address Alcatel’s
argunents regarding the conplaint’s deficiencies with regard to
scienter or |oss causation.

| V.

Plaintiffs alternatively argue that the district court erred
in dismssing their conplaint with prejudice and should have
granted them | eave to replead. They note that they offered to
provi de the nanes of the confidential informants to the district
court in camera, which offer the district court did not accept, and
that the district court did not hold a hearing on Alcatel’s second
notion to disnmss. '

A district court’s denial of |eave to anend the conplaint is
reviewed only for abuse of discretion.? W find no abuse of

di scretion here. The district court noted in support of its

123 Plaintiffs’ section 20(a) control-person liability clains
agai nst Tchuruk and Hal bron were al so properly di sm ssed based on
Plaintiffs’ failure to plead predicate securities fraud clains
under section 10(b) and Rule 10b-5 against Alcatel upon which
relief can be granted. See Lovelace, 78 F.3d at 1021 n. 8.

124 The district court did hold a hearing on Al catel’s notion
to dismss Plaintiffs’ First Consolidated Arended Conpl ai nt.

125 Lewis v. Fresne, 252 F.3d 352, 356 (5th Gir. 2001).
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decision that it had given Plaintiffs alnpst tw years to
investigate and substantiate their clains. Mor eover, when
dismssing Plaintiffs’s First Consolidated Amended Conpl ai nt, the
court offered Plaintiffs a chance to replead in order to provide
nmore details about why Alcatel’s statenents and om ssions were
false or msleading, to sufficiently plead that Al catel knew they
were false when made, and to identify the sources of their
all egations pleaded on information and belief. Havi ng offered
Plaintiffs this second chance, it was not an abuse of discretionto
deny thema third chance to offer nore details, either in canmera or
in an anended conpl ai nt. 12¢
V.
For the foregoing reasons, the district court’s judgnent

dismssing Plaintiffs’ conplaint is AFFI RVED

126 Cf. Southmark Corp. v. Schulte Roth & Zabel (In re
Sout hmark Corp.), 88 F. 3d 311, 316 (5th Cr. 1996) (noting that “we
have indicated that, in exercising its discretion to deny |eave to
anmend a conplaint, atrial court may properly consider ... whether
the facts underlying the anended conpl ai nt were known to the party
when the original conplaint was filed”).
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