REVI SED SEPTEMBER 24, 2002

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40609

In The Matter O : TRANSTEXAS GAS CORPCRATI ON; TRANSAMERI CAN
ENERGY; TRANSAMERI CAN REFI NI NG CORPORATI ON

Debt or s

TEXAS COVPTROLLER OF PUBLI C ACCOUNTS; THE TEXAS WORKFORCE
COWM SSI ON

Appel | ant s

TRANSTEXAS GAS CORPORATI ON

Appel | ee

Appeal fromthe United States District Court
for the Southern District of Texas

August 22, 2002
Bef ore KING Chief Judge, and REAVLEY and WENER, Ci rcuit Judges.

KING Chief Judge:

Appel l ants the Texas Conptroller of Public Accounts and the
Texas Wor kf orce Comm ssion appeal the district court’s judgnent
affirmng a postjudgnent order entered by the bankruptcy court
setting out the interest rate applicable to paynents due the
Appel  ants under Section 3.02(b) of Appellee Transtexas Gas

Corporation’s Chapter 11 reorgani zation plan. Because we find



that the bankruptcy court |acked jurisdiction to enter this
order, we VACATE the judgnent of the district court and REMAND
wWth instructions that the district court VACATE the bankruptcy
court’s postjudgnent order.
|. Factual and Procedural Background

We summari ze only the factual and procedural information
relevant to our disposition of this case. On February 7, 2000,
the United States Bankruptcy Court for the Southern District of
Texas entered an order (“the confirmation order”) confirmng
Appel | ee Transtexas Gas Corporation’s (“Transtexas”) Second
Amended Modified and Restated Plan of Reorgani zation (“the
reorgani zati on plan”) under Chapter 11 of the United States
Bankruptcy Code. See 11 U.S.C. 88 1101-1174 (2000). The

confirmati on order provided, inter alia, that a ten percent

interest rate would apply to any paynents due to Appellants the
Texas Conptroller of Public Accounts and the Texas Wbrkforce

Comm ssion (collectively, “the state taxing authorities”) under
Section 3.02(b) of the reorgani zation plan. The state taxing
authorities, who had previously objected to the reorganization
pl an during the approval process, filed a notice of appeal in the
bankruptcy court on February 8, 2000, indicating their intent to
appeal the confirmation order to the United States District Court
for the Southern District of Texas. Pursuant to Federal Rul e of

Bankruptcy Procedure 8006, the state taxing authorities also



filed a statenent of the issues to be presented on appeal. See
FED. R BankrR. P. 8006 (“Wthin ten days after filing the notice of
appeal . . . the appellant shall file with the clerk and serve on
appel l ee a designation of the itens to be included in the record
on appeal and a statenent of the issues to be presented.”). This
statenent indicated that the issue on appeal was: “Wether the
bankruptcy court erred in setting a 10%interest rate for the
appel l ants’ unsecured priority tax clains.”

On February 16, 2000, the bankruptcy court entered, sua
sponte, a “Supplenental Order Regarding Confirmation of Debtor’s
Second Anended, Modified, and Restated Pl an of Reorganization”
(the “first supplenental order”). This postjudgnment order did
not invoke the authority of any particular provision of the
Federal Rules of Bankruptcy Procedure or the Federal Rules of
Cvil Procedure. The order corrected one error in the
reorgani zation plan (replacing the word “two-thirds” in paragraph
el even of the order with the word “one-third”) and reiterated the
interest rate applicable to the state taxing authorities’ clains,
stating: “If and to the extent that the Priority Tax O ains of
the Texas Conptroller are [a]llowed, the interest rate applicable
to the paynents to the Texas Conptroller provided for in Section
3.02(b) of the Plan shall be ten percent (10% per annum or such
other rate that is determ ned upon final appeal.” The text of
the order clarified that it was “a Final Oder . . . subject to

i mredi at e appeal .”



Al so on February 16, 2000, Transtexas filed an “Enmergency
Motion for Entry of Order Determning Interest Rate Applicable to
Priority Tax Cains Asserted by Texas Conptroller of Public
Accounts and Texas Workforce Comm ssion” seeking “entry of a
separate order fromthe Order Confirmng the Plan which orders
that, to the extent that the Priority Tax Cains of the Texas
Conmptroller are [a]llowed, the interest rate applicable to the
paynments to the Texas Conptroller provided for in Section 3.02(b)
of the Plan shall be ten percent (10% per annum” This notion
did not invoke a particular provision of the Federal Rul es of
Bankruptcy Procedure or the Federal Rules of Cvil Procedure.

On February 17, 2000, the bankruptcy court conducted a
t el ephone hearing to consider Transtexas’s notion. The next day,
on February 18, 2000, the bankruptcy court issued an “Order
Determning Interest Rate Applicable to Priority Tax O ai ns
Asserted by Texas Conptroller of Public Accounts and Texas
Wor kf orce Conmi ssion” (the “second suppl enental order”). This
postj udgnment order, which also did not invoke the authority of
any particular provision of the Federal Rules of Bankruptcy
Procedure or the Federal Rules of G vil Procedure, stated:

Upon record of the Confirmation Hearing,

i ncluding the objection to confirmation of
the Plan filed by the Texas Conptrol |l er of
Public Accounts and the Texas Workforce
Comm ssion (collectively, “Texas
Comptroller”) the Court has determ ned that
paynment of Priority Tax C ains asserted by
the Texas Conptroller, to the extent such

clains are [a]ll owed, under the Plan is ten
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percent (10% per annum Accordingly, the
Court hereby ORDERS . . . [i]f and to the
extent that the Priority Tax Cains of the
Texas Conptroller are [a]llowed, the interest
rate applicable to the paynents to the Texas
Conmptrol l er provided for in Section 3.02(b)
of the Plan shall be ten percent (10% per
annum

Like the first supplenental order, the second suppl enental order
was designated as “a Final Oder . . . subject to immedi ate
appeal .”

On February 28, 2000, the state taxing authorities filed two
separate notices of appeal fromthe first and second suppl enent al
orders. In the statenents of issues acconpanying these notices,
the state taxing authorities described the issues on appeal as
fol |l ows:

1. Whet her a bankruptcy court, at the
request of a debtor and a | ender, may
deny creditors that have already filed a
noti ce of appeal the right to appeal a
confirmati on order by entering a
“suppl enental order” that makes no
substantive change in a ruling contained
in the confirmation order.

2. To the extent not decided in the
Comptroller’s and TWC s still-pending
appeal of the confirmation order,

W h] et her the bankruptcy court erred in
setting a 10.0% annual interest rate for
unsecured priority tax clainms under 11
US C 8§ 1129(a)(9) (O, when the
reorgani zed Debtor will be paying 13.25%
to 15.0% interest on fully-secured | oans
of simlar duration obtained through the
commerci al | oan market.

After these appeals were noticed, Transtexas filed a notion to

dismss the state taxing authorities’ appeal of the confirmation



order and the first supplenental order, arguing that these
appeal s were noot in light of the bankruptcy court’s subsequent
entry of the second suppl enental order. Transtexas thus took the
position that the second supplenental order (i.e., the February
18, 2000 order) was the appropriate order for the district court
to consider on appeal. The state taxing authorities filed a
response to this notion and filed a separate notion seeking to
consolidate their appeals of the confirmation order, the first
suppl enental order, and the second suppl enental order. The
district court issued an order granting the state taxing
authorities’ notion to consolidate on March 22, 2000. The court
did not rule on Transtexas’s notion to dismss in this order.
The parties subsequently briefed the nerits of the interest
rate dispute to the district court. On June 26, 2000, the
district court entered an order (“the remand order”) remandi ng
the case to the bankruptcy court. The district court noted that
it was unclear fromthe record whet her the bankruptcy court
arrived at the ten percent interest rate by considering the
appropriate factors dictated by this court’s decision in

M ssi ssippi State Tax Conmmi ssion v. Lanbert (In re Lanbert), 194

F.3d 679 (5th G r. 1999), and instructed the bankruptcy court to
make further findings of fact and concl usions of |aw regarding
the market rate of interest applicable to the state taxing
authorities’ priority tax clains, including, but not limted to:

(1) the rate of interest that the debtor would pay to borrow a
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simlar anmount on the commercial market; (2) the quality of the
debtor’s security; and (3) the subsequent risk of default by the
debt or.

In this remand order, the district court also ruled on
Transtexas’s notion to dismss the state taxing authorities’
appeal s of the confirmation order and the first suppl enental
order. The court granted this notion in part, stating:

Fromthe record, it appears that the

Bankruptcy Court entered the separate order

so that its entire order confirmng the plan

woul d not be disturbed on appeal, but rather

only the portion dealing with the interest

rate. Appellants admt that the sole issue

rai sed by their appeal is the setting of the

interest rate by the Bankruptcy Court.

The Court therefore concludes that

Appel lants’ first two appeal s are noot.

Accordi ngly, the Court GRANTS I N PART

Appel l ants’ Mdtion to Dism ss.
The district court did not further explain the rationale
underlying its determnation that the state taxing authorities’
first two appeals were “noot.” The state taxing authorities did
not imrediately attenpt to appeal this remand order.

The bankruptcy court entered findings of fact and
conclusions of law in accordance with the district court’s remand
order on January 26, 2001. As characterized by the district
court, these findings did not nodify the bankruptcy court’s
original order (i.e., the second supplenental order). Rather,

t he bankruptcy court’s January 26, 2001 findings “nerely

suppl enent[ed] the order with new findings of fact and



concl usi ons of |aw. The district court ruled on the nerits of
the interest rate dispute on May 23, 2001, affirmng the
bankruptcy court’s second supplenental order (i.e., the February
18 order reiterating that the interest rate applicable to the
state taxing authorities’ Priority Tax Clains was ten percent).

The state taxing authorities appealed this judgnent on the
merits to this court. They did not indicate any intent
simul taneously to appeal the district court’s remand order
di sm ssing their appeals of the confirmation order and the first
suppl enental order. Indeed, in their statenment of the issues on
appeal filed pursuant to Federal Rule of C vil Procedure 6(b),
the state taxing authorities stated that the sole issue presented
was “whet her the Bankruptcy Court, in confirmng a Chapter 11
plan, erred in setting a 10. 0% annual interest rate for unsecured
priority tax clainms under 11 U S.C. 8 129(a)(9)(C when the
reorgani zed Debtor will be paying 13.25%to 15% on fully-secured
| oans of simlar duration obtained through the comercial |oan
market.” Simlarly, the state taxing authorities did not argue
intheir briefing that the district court’s dismssal of their
first two appeal s was i nproper.

The bankruptcy court’s rather unusual action in entering two
suppl enental orders that essentially reiterate a provision of the
confirmati on order has created a nyriad of jurisdictional
probl ens and procedural conplexities in this case. When t he
resul ting procedural web is untangled, we find that we are —
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unfortunately — precluded from addressing the nerits of the

i nportant issues presented in this case because the bankruptcy
court lacked jurisdiction to enter the February 18, 2000 order
that is before us on this appeal.

“This court necessarily has the inherent jurisdiction to

determne its own jurisdiction.” Scherbatskoy v. Halliburton
Co., 125 F.3d 288, 290 (5th Gr. 1997). Simlarly, this court
has inherent jurisdiction to exam ne the jurisdiction of district
courts within this circuit. [d. at 291. W “conduct[] a de novo
review to determ ne whether a | ower court had subject matter

jurisdiction to entertain a case.” United States Abatenent Corp

v. Mbil Exploration & Producing U.S., Inc. (In re United States

Abatenent Corp.), 39 F.3d 563, 566 (5th Cr. 1994).

1. Wat issues are properly before this court?

The state taxing authorities take the position that the
district court’s March 22, 2000 order consolidated their appeals
of all three of the bankruptcy court’s orders (i.e., the original
confirmati on order and the first and second suppl enental orders)
into a single appeal addressing all three orders. Thus,
according to the taxing authorities, the district court’s May 23,
2001 final judgnent actually addressed all three of these orders,
and all three of the orders are properly before this court.

While the state taxing authorities acknow edge that the district

court dism ssed their appeals of the confirmation order and the



first supplenmental order as “noot” in its June 26, 2000 remand
order, they maintain that “the declaration of the first two
orders as ‘noot’ nerely reflected the fact that a single,
consol i dated appeal was now pending.” They argue that this is
the only appropriate reading of this portion of the district
court’s remand order because “[n]o argunent has ever been nade
that the interest rate issue was ‘noot’ in the substantive sense
of no longer being a live, justiciable issue.” Thus, according
to the state taxing authorities, the portion of the district
court’s remand order granting Transtexas’s notion to dismss the
taxing authorities’ appeals of the bankruptcy court’s first two
orders had no practical effect because there are no | onger three
separate appeals. They maintain that, because the district court
consolidated the three appeals for all purposes, the three
appeal s have nerged into a single appeal, elimnating any
jurisdictional and procedural problens caused by the bankruptcy
court’s entry of three separate orders.

The state taxing authorities’ position m sconstrues the
nature and i npact of consolidation. As the Suprene Court has
recogni zed on nunerous occasions, consolidation “is permtted as
a matter of conveni ence and econony in adm nistration, but does

not nerge the suits into a single cause.” Johnson v. Manhattan

Ry. Co., 289 U S. 479, 496-97 (1933). Consolidated actions

retain their separate character. |[d.; accord MKenzie v. United

States, 678 F.2d 571, 574 (5th Cr. 1982). Concededly, this
10



court has recogni zed at | east one context in which consolidated

actions are treated as a single action. In Ringwald v. Harris,

675 F.2d 768 (5th Cr. 1982), we held that a proper consolidation
coul d “cause otherw se separate actions to thenceforth be treated
as a single judicial unit for purposes of [Federal] Rule [of

Civil Procedure] 54(b) when the consolidation is clearly
unlimted and the actions could originally have been brought as a
single unit.” 1d. at 771. Thus, we determ ned that a summary

j udgnent order disposing of the clains in only one of the
consol i dated actions at issue in R ngwald was not a final order
subject to imedi ate appeal because all the clains in the
consol i dated case had not been adjudicated. Such an order was

i medi ately appeal able only if the trial court entered an

appropriate certification pursuant to Rule 54(b). 1d.; accord

Road Sprinkler Fitters Local Union v. Cont’'l Sprinkler Co., 967

F.2d 145, 151-52 (5th Gr. 1992). A nunber of our sister
circuits have simlarly held that consolidated cases should
(either as a general rule or subject to a case-by-case anal ysis)
be treated as a single unit for the purposes of Rule 54(b)

finality determ nations. See, e.q., Trinity Broad. Corp. V.

Eller, 827 F.2d 673, 675 (10th Gr. 1987); Huene v. United

States, 743 F.2d 703, 704-05 (9th Cr. 1984); |vanov-MPhee v.

Wash. Nat’'l Ins. Co., 719 F.2d 927, 930 (7th Cr. 1983).

Moreover, at least one circuit has determ ned that consoli dated
cases should be treated as a single case for res judicata

11



purposes. See Bay State HMO Mynt. Inc. v. Tingley Sys., Inc.

181 F.3d 174, 182 (1st Cr. 1999).

However, neither the finality of the bankruptcy court’s
multiple orders, nor their res judicata effect is at issue in the
instant case. Instead, the state taxing authorities’ suggestion
that the appeal at bar enconpasses all three orders (despite the
district court’s dismssal of the appeals of the first two
orders) effectively argues that the district court’s
consolidation of the state taxing authorities’ appeals of the

bankruptcy court’s three orders sonehow nerged the bankruptcy

court’s underlying orders that were the subject of these appeals.
We can find no authority (and, indeed, the state taxing
authorities point to no authority) supporting this unusual
proposition. Consolidated appeals of separate actions retain
their separate character to the extent that issues raised or
clainms made in one of the constituent actions do not
automatically becone issues or clains in all of the constituent
actions. Thus, if one of the constituent actions is dism ssed or
summary judgnent is granted, and this dismssal or judgnent is
not appealed (after the district court has addressed the
remai ni ng constituent actions), the dism ssed clains are not at
issue in any subsequent appeal of the remaining constituent
actions.

In the case at bar, it is uncontroverted that the district

court dismssed the state taxing authorities’ appeals of the
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February 7, 2000 confirmation order and the February 16, 2000
suppl enental order (i.e., the first supplenental order). This
court is as nystified as the parties as to why the district court
determ ned that these first tw appeals were “noot,” but this
determnation is not before this court. The state taxing
authorities did not appeal to this court the district court’s
dismssal of its first two appeals. Wile it is true that,
pursuant to our holding in Rngwald, the state taxing authorities
coul d not have i medi ately appeal ed the remand order in which
these dism ssals were announced (absent a Rul e 54(b)
certification by the district court),! the state taxing
authorities’ subsequent appeal of the district court’s May 23,
2001 judgnent did not purport to appeal the portion of the June
26, 2000 remand order dism ssing the appeals of the confirmation
order and the first supplenental order. Accordingly, the orders
that are the subject of these dism ssed actions are not properly
before this court. The instant appeal addresses only the
district court’s May 23, 2001 judgnent affirm ng the bankruptcy

court’s February 18, 2000 order (i.e., the second suppl enental

! | ndeed, even if there was no consolidation invol ved,
the district court’s remand order woul d not have been i medi ately
appeal able. “[When a district court sitting as a court of

appeal s in bankruptcy remands a case to the bankruptcy court for
significant further proceedings, the remand order is not ‘final
and therefore is not appeal able under § 158(d).” Aeqis Specialty

Mktg., Inc. v. Ferlita (In re Aegis Specialty Mtg., Inc. of
Ala.), 68 F.3d 919, 921 (5th G r. 1995) (quoting Conroe Ofice
Bldg, Ltd. v. N chols (In re N chols), 21 F.3d 690, 692 (5th Gr.
1994) (internal quotations omtted)).
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order). However, as noted above, we are precluded fromrevi ew ng
the nerits of this judgnent.

I11. D d the Bankruptcy Court Have Jurisdiction to Enter the
Second Suppl enental Order?

It is a fundanental tenet of federal civil procedure that -
subject to certain, defined exceptions — the filing of a notice
of appeal fromthe final judgnent of a trial court divests the
trial court of jurisdiction and confers jurisdiction upon the

appellate court. See, e.qg., Giqggs v. Provident Consuner D sc.

Co., 459 U. S 56, 58 (1982) (“The filing of a notice of appeal is
an event of jurisdictional significance--it confers jurisdiction
on the court of appeals and divests the district court of its
control over those aspects of the case involved in the appeal.”).
This rule applies with equal force to bankruptcy cases. See In

re Statistical Tabulating Corp., Inc., 60 F.3d 1286, 1289 (7th

Cr. 1995). In the instant case, the bankruptcy court’s February
7, 2000 confirmation order was a final order. Thus, the state
taxing authorities’ February 8, 2000 notice of appeal of the
confirmati on order divested the bankruptcy court of jurisdiction
over the case and placed jurisdiction in the appellate court
(i.e., the district court). Unless Transtexas’s February 16,
2000 notion falls wthin the class of postjudgnent notions that
(when tinely filed) will divest an appellate court of
jurisdiction and return jurisdiction to the trial court, the

bankruptcy court had no jurisdiction to enter the second

14



suppl enental order and the district court erred in affirmng this
order on the nerits.

Federal Rule of Bankruptcy Procedure 8002(b) (an adapti on of
Federal Rule of Appellate Procedure 4(a)(4)) addresses the effect
of postjudgnent notions on notices of appeal. That rule states,
in pertinent part:

If any party nmakes a tinely notion of a type specified
i medi ately below, the tine for appeal for all parties
runs fromthe entry of the order disposing of the |ast
such notion outstanding. This provision applies to a
tinmely notion:

(1) to anmend or nmake additional findings of fact under
Rul e 7052, whether or not granting the notion would
alter the judgnent;

(2) to alter or anend the judgnent under Rule 9023;

(3) for a newtrial under Rule 9023; or

(4) for relief under Rule 9024 if the notion is filed
no later than 10 days after the entry of judgnent.

A notice of appeal filed after announcenent or entry of
the judgnent, order, or decree but before disposition
of any of the above notions is ineffective to appeal
fromthe judgnent, order, or decree, or part thereof,
specified in the notice of appeal, until the entry of
the order disposing of the last such notion

out st andi ng.

FED. R Bankr. P. 8002(b). Thus, Bankruptcy Rul e 8002 dictates
that a nunber of postjudgnent notions will render the underlying
j udgnent nonfinal, both when filed before an appeal is taken —
thus tolling the tinme for taking an appeal — and when filed after
the notice of appeal — thus divesting the appellate court of
jurisdiction and rendering the previously-filed notice of appeal
“dormant” until the postjudgnent notion is adjudicated, see Burt
v. Ware, 14 F.3d 256, 258 (5th G r. 1994). |If Transtexas’'s

February 16, 2000 notion is properly construed as one of the

15



nmotions referenced in Bankruptcy Rule 8002, then the bankruptcy
court had jurisdiction to enter the second suppl enental order on
February 18, 2000, regardless of the state taxing authorities’
February 8, 2000 notice of appeal.

At the bankruptcy court’s February 17, 2000 hearing to
consi der Transtexas’'s February 16 notion seeking entry of a
separate order reiterating the interest rate applicable to the
state taxing authorities’ priority tax clains, the state taxing
authorities argued that the bankruptcy court had no jurisdiction
to enter the requested postjudgnent order because Transtexas’'s
nmotion could not properly be construed as any of the types of
nmotions that woul d divest an appellate court of jurisdiction.
The state taxing authorities specifically addressed whet her
Transtexas’s notion could properly be construed as a Rule 59(e)
(Bankruptcy Rule 9023) notion to alter or anend the judgnent,
whi ch woul d di vest the appellate court (i.e., the district court)
of jurisdiction. The state taxing authorities initially argued
that Transtexas’s notion was not a Rule 59(e) notion because it
did not seek the type of relief provided by Rule 59(e). They
poi nted out that Transtexas’s notion did not ask the bankruptcy
court to alter or anend the confirmation order but, instead,
nmerely asked the bankruptcy court to reiterate a provision of
that confirmation order in a separate order. The state taxing
authorities further argued that, even if Transtexas's notion
coul d be construed as a notion under Rule 59(e), the notion

16



shoul d be denied on the nerits because none of the traditional
justifications for granting relief pursuant to Rule 59(e) was
appl i cabl e.

In response to the jurisdictional objections voiced by the
state taxing authorities at the February 17, 2000 hearing, the
bankruptcy court acknow edged that there “m ght be a procedural
problenf with granting Transtexas’s February 16 notion and
entering a second supplenental order. However, the court
apparently determ ned that pragmatic concerns outwei ghed any
jurisdictional defect. This determ nation was erroneous.

Certainly, the unique nature of bankruptcy proceedings,
conbined with the public policy interest in pronoting successful
reorgani zati ons, often favors tolerance of greater procedural
flexibility in bankruptcy cases. Concepts of finality, for
exanpl e, are less concrete in the bankruptcy context and, thus,
principles disfavoring appeal of orders that do not dispose of an
entire case are often less rigorously adhered to in bankruptcy

cases. See, e.qg., Bartee v. Tara Col ony Honeowners Assoc. (In re

Bartee), 212 F.3d 277, 282-83 (5th G r. 2000) (describing this
court’s “flexible” approach to finality in bankruptcy
proceedi ngs); see also 16 Charles Alan Wight, Arthur R Mller &

Edward H. Cooper, Federal Practice and Procedure 8§ 3926.2 (2d ed.

1996 & Supp. 2002) (explaining the rationale underlying the nore
fl exi ble approach to finality that is usually adopted in
bankruptcy cases). However, these principles of flexibility do

17



not permt a bankruptcy court to enter an order addressing a
postj udgnment notion when the bankruptcy court |acks jurisdiction
over the case (or over the portion of the case addressed in the
postj udgnment notion)? sinply because pronpt disposition of the
nmotion m ght be desirable froman efficiency standpoint. Such
pragmati c concerns cannot “outweigh” a jurisdictional defect.

Unl ess Transtexas’s February 16, 2000 notion divested the
appel late court (i.e., the district court) of jurisdiction, the
bankruptcy court |acked jurisdiction to enter the February 18,
2000 suppl enental order that is before us in this appeal. As
noted above, Transtexas’'s notion did not specifically invoke any
of the Federal Rules of G vil Procedure or the Bankruptcy Rul es.
Thus, it is unclear what type of postjudgnent notion Transtexas
was intending to file. However, the absence of such specificity
is not dispositive. In determning howto construe a
postj udgnment notion, we | ook beyond the formof the docunent and
examne its substance to determ ne how the notion is best

characteri zed. See, e.qg., N. Alanb Water Supply Corp. v. City of

2 We have al so repeatedly recogni zed that, when a notice
of appeal has been filed in a bankruptcy case, the bankruptcy
court retains jurisdiction to address el enents of the bankruptcy
proceedi ng that are not the subject of that appeal. See, e.q.,
Sullivan Cent. Plaza |, Ltd. v. BancBoston Real Estate Capital
Corp. (Inre Sullivan Cent. Plaza |, Ltd.), 935 F.2d 723, 727
(5th Gr. 1991). However, this caveat cannot renedy any
jurisdictional defect in the instant case. The portions of the
confirmati on order that the state taxing authorities challenged
in their February 8, 2000 notice of appeal were indisputably the
sane portions addressed by the bankruptcy court’s February 18,
2000 suppl enental order.
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San Juan, Tex., 90 F.3d 910, 918 (5th Gr. 1996). Anobng the

types of notions |isted in Bankruptcy Rule 8002 (Federal Rule of
Appel | ate Procedure 4(a)(4)) that will toll the time for taking
an appeal or divest an appellate court of jurisdiction by
rendering “dormant” a previously-filed notice of appeal, the only
categories that m ght enconpass Transtexas’s February 16 request
are a Rule 59(e) (Bankruptcy Rule 9023) notion to alter or anend
the judgnent or a Rule 60(a) (Bankruptcy Rule 9024) notion to
correct a clerical error. However, Transtexas’s request is not
properly construed as either of these types of notions.

A Rule 59(e) notion is a notion that calls into question the

correctness of a judgnent. Rule 59(e) is properly invoked “to
correct manifest errors of law or fact or to present newy

di scovered evidence.” Wiltman v. Int’l Paper Co., 875 F.2d 468,

473 (5th Gr. 1989) (quoting Keene Corp. v. Int'l Fid. Ins. Co.

561 F. Supp. 656, 665 (N.D. Ill. 1982) (internal quotations
omtted)). Transtexas’'s February 16 notion requesting entry of a
separate order reiterating the provision of the confirmation
order establishing the interest rate applicable to the state
taxing authorities’ priority tax clains suggests no nmanifest
error of law and refers to no new y-di scovered evidence. This
nmoti on seeks — at nost — only a change in the formof the
judgnent. Thus, the substance of Transtexas’s notion reveals
that (if this request can even be characterized as one of the
postj udgnment notions recogni zed by the Federal Rules of G vil
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Procedure or the Bankruptcy Rules) it is perhaps nore akin to a
nmotion to correct a clerical error under Rule 60(a) (Bankruptcy
Rul e 8002).°3

There is sone indication fromthe hearing transcript that
t he bankruptcy court m ght have been treating Transtexas’s
February 16 notion as if it were a notion to correct a clerical
error under Rule 60(a). However, Transtexas’s notion is not a
proper Rule 60(a) notion because Transtexas does not seek the
type of relief provided for in this rule.

As this court has repeatedly indicated, Rule 60(a) provides

a specific and very limted type of relief. See, e.q., Inre W

Tex. MWtg. Corp., 12 F.3d 497, 503 (5th Cr. 1994); Am Precision

Vibrator Co. v. Nat’'l Air Vibrator Co. (In re Am Precision

Vibrator Inc.), 863 F.2d 428, 429-30 (5th Gr. 1989). “Rule

60(a) finds application where the record makes apparent that the
court intended one thing but by nerely clerical m stake or
oversight did another. Such a m stake nust not be one of

j udgnent or even of msidentification, but nerely of recitation,
of the sort that a clerk or amanuensis m ght commt, nechanical

in nature.” W Tex. Mtg., 12 F. 3d at 503 (quoting Dura- Wod

3 | ndeed, at |east one of our sister circuits has

i ndi cated that a postjudgnent notion calling into question the
formof a judgnent, rather than its substantive correctness, is
not a Rule 59(e) notion but is nore properly considered as a Rule
60(a) notion. See St. Paul Fire & Marine Ins. Co. v. Cont’|l Cas.
Co., 684 F.2d 691, 693-94 (10th Cr. 1982), overruling on other
grounds recognized in G anthamv. GChio Cas. Co., 97 F.3d 434, 435
(1996).
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Treating Co., Div. of Roy O Murtin Lunber Co. v. Century Forest

Indus., Inc., 694 F.2d 112, 114 (5th G r. 1982) (internal

citations and quotations omtted in original)). In the instant
case, neither party contends that the interest rate established
in the confirmation order was the result of a clerical error or
that entry of the second suppl enental order was necessary to
clarify or correct the confirmation order. Both parties agree
that the second supplenental order nerely reiterated a

determ nation by the bankruptcy court that was already correctly
reflected in the existing confirmation order. Under these

ci rcunst ances, we cannot construe Transtexas’s February 16 notion
requesting entry of a separate order reiterating the interest
rate applicable to the state taxing authorities’ priority tax
clains as a proper Rule 60(a) notion, nor can we construe the
bankruptcy court’s second suppl enental order as an order
correcting “clerical mstakes in judgnents, orders, or other
parts of the record and errors therein arising from oversight or
om ssion” pursuant to this rule. Feb. R CQv. P. 60(a); cf. Lee

v. Joseph E. Seagram & Sons, Inc., 592 F.2d 39, 43 (2d G r. 1979)

(reasoning that portions of a judgnent or order that are clearly
accurate and intentional cannot be altered by invoking Rule

60(a)); Ferraro v. Arthur M Rosenberg, Inc., 156 F.2d 212, 214

(2d Cir. 1946) (reasoning that when “no clerical error [i]s
shown” it “change[s] nothing to call deliberate action accurately
reflected in the record a clerical error for the purpose of
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attenpting to invoke Rule 60”).

Because Transtexas’s February 16, 2000 notion is not
properly construed as a Rule 60(a) notion seeking to correct a
clerical error, a Rule 59(e) notion seeking to alter or anend a
judgnent, or any of the other notions that can divest an
appel l ate court of jurisdiction pursuant to Bankruptcy Rule 8002
(Federal Rule of G vil Procedure 4(a)(4)), the bankruptcy court
had no jurisdiction to enter the second suppl enental order
reiterating the interest rate applicable to the state taxing
authorities’ priority tax clainms. The district court thus erred
inaffirmng this order.

| V. Concl usion

For the foregoing reasons, we VACATE the judgnent of the
district court and REMAND this action to the district court with
instructions to VACATE the second suppl enental order. Each party

shall bear its own costs.
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