IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-40369

THOVAS L. ATCH SON,
Pl ai ntiff-Appellant,

ver sus

JAMES A. COLLINS, Director, Texas Departnent of Crimnal Justice;
RONALD REED, Doctor, Unit Health Authority of Texas Departnment of
Crimnal Justice; JIMW WBENNETT, Unit Health Authority of Texas
Departnent of Crimnal Justice; TAM TRA FI SHER, HCS Nurse at Texas
Departnent of Crimnal Justice, DONNA LATHAM HCS Nurse at Texas
Departnent of Crimnal Justice, EasthamUnit; ALTA VWH TE, HCS Nurse
at Texas Departnent of Crimnal Justice, Eastham Unit; JERRY N
BARRATT, Assistant Warden of Texas Departnent of Crimnal Justice;
RODNEY L COOPER, Assistant Warden of Texas Departnment of Crim nal
Justice, Eastham Unit; KENT RAMSEY, Regional Director of Texas
Departnent of Crim nal Justice; CHARLES ALEXANDER, Doctor, Deputy
Director of Texas Departnment of Crim nal Justice; DELORI S SCHI ELE,
Heal th Care Service Nurse,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Texas

April 4, 2002
Before KING Chief Judge, H G3d NBOTHAM and EMLIO M GARZA,
Circuit Judges.
PER CURI AM
Prisoner Thomas L. Atchison appeals the denial of his notion
to conpel the Texas Departnment of Crimnal Justice (TDCJ) to deduct

no nore than twenty percent of his nonthly income to pay for filing



fees incurred as a result of actions he has filed in federal court.
At chi son argues that 28 U.S.C. 8§ 1915(b)(2) requires himto pay no
nmore than 20 percent of his inconme each nonth for filing fees,
irrespective of the nunber of actions he has filed. The district
court dismssed his notion, and we affirm
| . BACKGROUND

After this court affirnmed the di sm ssal of the underlying suit
in this case, Atchison filed a post-judgnent notion to conpel
Appel |l ees to conply with 28 U.S.C. § 1915(e)(2), which according to
At chi son authorizes the prison to take no nore than 20 percent of
his incone each nonth to pay filing fees. The prison was instead
taking 60 percent of his incone to pay for three filing fees on
whi ch he owed noney. The district court denied Atchison’s notion,
and he appeal s.

In order to make i ndigent prisoners partially responsible for
the costs of their litigation, Congress anended 28 U.S.C. § 1915(b)
inthe Prison Litigation ReformAct (PLRA) to require prisoners to
pay filing fees in nonthly installnments. Section 1915(b) (1)
provi des that:

if a prisoner brings acivil action or files an appeal in

forma pauperis, the prisoner shall be required to pay the

full anount of a filing fee. The court shall assess and,

when funds exist, collect, as a partial paynent of any

court fees required by law, aninitial partial filing fee

of 20 percent of the greater of

(A) the average nonthly deposits to the prisoner’s
account; or

(B) the average nonthly balance in the prisoner’s
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account for the 6-nonth period inmmediately
preceding the filing of the conplaint or notice of
appeal .1
In this case, Atchison challenges TDCJ's interpretation of §
1915 (b)(2), which provides for the continued paynent of the
remai nder of the filing fee after the initial paynent has been
made. Section 1915 (b)(2) provides that:
[a]fter paynent of the initial partial filing fee, the
prisoner shall be required to nake nonthly paynents of 20
percent of the preceding nonth’s incone credited to the
prisoner’s account. The agency having custody of the
prisoner shall forward paynents from the prisoner’s
account to the clerk of the court each tine the anount in
t he account exceeds $10 until the filing fees are paid.
Appel l ees contend that the plain |anguage of 8§ 1915 (b)(2)
requires prisoners to pay separate nonthly paynents of 20 percent
of their incone for each filing fee on which they owe noney. In the
alternative, if we find that the statute is anbi guous, Appellees
argue that the purpose of the statute is served by interpreting it
to apply “per case” instead of “per prisoner.” Atchison argues for
the “per prisoner” interpretation of 8§ 1915 (b)(2). Construed

liberally,? Atchison’s brief asserts that the per case”
interpretation of the statute could require the paynent of 100
percent of a prisoner’s inconme, placing an unreasonabl e burden upon

his right of neaningful access to the courts.

128 U.S.C. § 1915 (b)(1).

2 See, e.g., Castro Ronero v. Becken, 256 F.3d 349, 354 n.2
(5th Gr. 2002) (noting the long-standing rule that pro se
pl eadi ngs nust be construed liberally).
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1. DI SCUSSI ON

Whet her § 1915 (b)(2) requires prisons to collect 20 percent
of a prisoner’s incone per case filed or per prisoner is an issue
of first inpression in this circuit. Two of our sister circuits
have adopted the “per case” interpretation of 8 1915 (b)(2). The
Seventh Circuit, in Newin v. Helnman,® held that “[t]he statute
does not tell us whether the 20 percent-of-inconme paynent is per
case or per prisoner” but ultinmately adopted the per case approach
because “the PLRA is designed to require the prisoner to bear sone
mar gi nal cost for each legal activity” and “[u] nl ess paynent begins
soon after the event that creates the liability, this wll not
happen.”* The Eighth Circuit adopted this view in Lefkowitz v.
Citi-Equity Goup, Inc.,® citing Newin and offering the sane
rationale for its interpretation of 1915 (b)(2).°

The Second Circuit al so concluded that “the text and structure
of § 1915 fail to provide a definitive answer” to the question of
whet her 20-percent paynents nust be nade “per case” or “per

prisoner.”.’ Disagreeing with the Seventh and Eighth Crcuits, the

3123 F.3d 429 (7th Cir. 1997) (Easterbrook, J.), overrul ed on
ot her grounds, Lee v. Cinton, 209 F.3d 1025 (7th Cr. 2000).

“1d. at 436.
5 146 F.3d 609 (8th Gir. 1998) (Arnold, MS., J.).
6 1d. at 612.

" Whitfield v. Scully, 241 F.3d 264, 276 (2d Cr. 2001)
(Leval, J.).



Second Circuit adopted the “per prisoner” approach in Wiitfield v.
Scully,® largely because “the simnultaneous collection of nmultiple
encunbrances could potentially expose 100 percent of a prisoner’s
incone to recoupnent” that “could pose a serious constitutiona
gquandary as to whet her an unreasonabl e burden had been placed on a
prisoner’s right of neaningful access to the courts, especially
with respect to the collection of filing fees.”® Follow ng the
principle that we nust “avoid an interpretation of a federal
statute that engenders constitutional issues if a reasonable
alternative interpretation poses no constitutional question,” the
Whitfield court concluded that the “per case” interpretation could
render 8 1915 unconstitutional and thus adopted the “per prisoner”
approach” even though this “may create less of an incentive for
prisoners not to litigate.”1

The first step in our inquiry is to determ ne whether the
statutory | anguage has an unanbi guous neaning. If the statutory
| anguage i s unanbi guous, in the absence of a clearly expressed
| egislative intent to the contrary, that |anguage nust ordinarily
be regarded as conclusive.' W hold that the |anguage of § 1915

(b)(1) is wunanbiguous and nmandates that prisoners pay twenty

8 1d.

° 1d.

0 1d. at 277.

1 United States v. Enerson, 270 F.3d 203, 213 (5th Gir. 2001).
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percent of their nonthly inconme for each case fil ed.

It is undisputed by the parties that the initial paynent
required by 8 1915(b) is inposed in each case, not once per prison
irrespective of the nunber of suits initiated. |Indeed, the section
islimted to situations where “a prisoner beings a civil action or
files an appeal in forma pauperis,” authorizing “The court” to
assess and collect “aninitial partial filing fee.”??1f “the court”
in 8§ 1915 (b)(1) is the court in which the instant action has been
filed, irrespective of past suits, then “the court” in § 1915 (b)
(2) presumably refers to the sane court. W concl ude that these two
provisions are neant to be read together as part of a coherent
schene, given that they appear next to each other in the sane
section of the statute. Read as a whol e, § 1915 i s unanbi guous. The
statute refers repeatedly to “the court,” “the district court,” and
“the trial court,” and the plain neaning of 8§ 1915 indicates that
these terns all refer to the sane court. Section 1915 authorizes
federal courts to commence suits in forma pauperis, permts the
court to collect an initial fee, and directs the court to collect
twenty percent of the prisoner’s incone for nonthly paynents. The
“per case” interpretation is mandated by the unanbi guous neani ng of
the text of § 1915.

Moreover, this interpretation is consistent with the common

12 28 U.S.C. § 1915 (b)(1).



mandate of statutory construction to avoid absurd results.?®®
At chi son, and the Second G rcuit, presune (wth good reason) that
“the court” in 8 1915 (b)(2) is a single court, no matter how many
suits are filed by the prisoner. There is, of course, no reason for
this to be the case. Atchison has filed this suit in the Eastern
District of Texas, but is free to file a § 1983 action against the
President in the District of Colunbia if he so desires. In that

case, if we utilize the “per prisoner” interpretation of § 1915
(b)(2), the “clerk of the court” is actually two different people.
Wi ch clerk collects the fee? The statute does not anticipate this
result, largely because the text of the statute does not |end
itself to a “per prisoner” approach.

At chi son al so argues, however, that we nust adopt the *“per
prisoner” interpretationto avoid potential constitutional pitfalls
that would result if 100 percent of a prisoner’s incone was
collected to pay filing fees. Even if these constitutional
argunents had nerit, we would be bound by the unanbi guous neani ng
of the text. After all, the duty to avoid constitutional questions
is not a license to rewite the statute.! Fortunately, however,

there are no serious constitutional questions raised here. The

Suprene Court has held that indi gent persons have no constitutional

13 United States v. Ol eans Pari sh School Board, 244 F.3d 486,
493 (5th Gir. 2001).

14 Emerson, 270 F.3d at 214.



right to proceed in forma pauperis.® In a decision cited by the
Second Circuit in Witfield, the DDC. Crcuit noted that states are
“constitutionally bound to provide [prisoners] wth the necessities
of life, including adequate food, clothing, shelter, and nedical
care.”' Gven that prisoners are not forced to choose between the
necessities of lifeand filing a lawsuit, it is unlikely that there
are serious constitutional questions in play here.

Accordingly, we AFFIRM the judgnent of the district court.

At chison’s notion i s DEN ED.

% ML.B. v. S L.J., 519 U S 102, 119 (U S. 1996).
1 Tucker v. Branker, 142 F.3d 1294, 1298 (D.C. Cr. 1998).
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