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FOR THE FI FTH Cl RCU T

No. 01-40363

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
JESUS CARBAJAL; FAVI AN RAMOS; ANDRES M LAN,
al so known as “Cheque;” JULI AN SOLI Z PEREZ,
al so known as “Chico,”

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Eastern District of Texas

April 25, 2002
Bef ore GARWOOD, JOLLY, and DAVIS, Crcuit Judges.

E. GRADY JOLLY, G rcuit Judge:

The defendants in this case were indicted, along wth
twenty-eight others, for a conspiracy to distribute cocaine and
heroinin the Dallas area. The jury found the defendants guilty of
conspiracy and attributed at |east one kilogram of heroin and at
| east five kilograns of cocaine to each defendant. On appeal, the
def endants challenge the district court’s interpretation of the
Sentenci ng CGuidelines and the sufficiency of the evidence agai nst

them We find no error and affirm



I

Followng a series of heroin overdoses in 1996 and 1997,
police in Dallas and its surrounding comunities enlisted the
assistance of the FBI as part of an investigation of heroin
distribution networks in the area. The resulting Collin/Denton
Counties Drug Task Force identified several | arge heroin
distributors operating in Dallas, including one |ed by defendant
Jesus “Tony” Carbajal and one |led by Rogelio Mdreno. As part of
this i nvesti gati on, the task force nonitored telephone
conversati ons i nvol ving Carbajal, Mor eno, and Carbajal’s
i eutenant, Rogelio “QOscar” Saenz. The recorded calls indicated
that both Mreno and Carbajal obtained nost of their heroin
supplies from Caesar Rodriguez, a distributor from California.
Based on information fromthese calls, police calculated that the
Carbajal and Mdireno organizations sold nore than seventy-five
kil ograns of heroin between June 1999 and May 2000.

The task force al so conducted ground and air surveillance of
suspected conspirators, which revealed the procedures by which
Carbajal and Moreno resold the drugs to individuals in the Dallas
area.! Custoners would call Carbajal or Moreno to place orders for
heroi n and/ or cocaine. The custoners would be directed to neet a

runner at one of several standard |ocations in and around Dall as.

YIn their testinony at trial, Rogelio Saenz and other

conspirators confirmed that Carbajal’s organization typically
fol |l owed these procedures.



At the designated neeting place, the runner would instruct the
custoner to follow him to another location to conplete the
transacti on. Sonme of these custoners lived in Plano, Texas, a
comunity north of Dallas in the Eastern District of Texas, and
woul d return hone after purchasing the drugs.

In October 2000, a grand jury sitting in the Eastern District
of Texas returned a superseding indictnment against thirty-two
def endants connected with the Carbajal and Mbreno organi zati ons. 2
The indictnment alleged that each defendant participated in a
conspiracy to distribute at |east one kilogram of heroin and at
| east five kilograns of cocaine in violation of 21 U S. C. 8§ 841
and 846. Twenty-eight of the defendants pleaded guilty, and many
of these testified against the four renmaining defendants:
Carbajal, Andres Mlan, Julian Soliz Perez, and Favian Ranos.
According to the indictnent, each defendant played a distinct role
in the overall conspiracy: Carbajal was a leader within the
distribution network, Mlan was Carbajal’s alternate heroin
supplier, Perez was an i nternedi ary between the Dallas distributors
and their California supplier, and Ranbs purchased heroin fromthe
sane California supplier.

After a three-day trial in Decenber 2000, a jury found al
four defendants guilty of participation in a conspiracy to

distribute heroin and cocaine. In response to special issues

2 The original indictnment, which did not include the quantity
of drugs involved, was filed in May 2000.
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submtted by the court, the jury specifically attributed one
kil ogramof heroin and five kil ograns of cocai ne to each def endant.
The district court sentenced Carbajal tolife in prison foll owed by
ten years of supervised release.® Ml an received a sentence of 140
months in prison followed by five years of supervised release.
Perez received a sentence of 170 nonths in prison followed by five
years of supervised rel ease. Ranos received a sentence of 148
months in prison followed by four years of supervised rel ease.

On appeal , each def endant rai ses vari ous i ssues concerning the
propriety of their sentences and the sufficiency of the evidence
against them W now turn to address those issues.

I

Carbajal’s primary argunent concerns the district court’s
application of Sentencing Guideline 8 2D1.1(a)(2) to enhance his
sentence. Section 2Dl1.1(a)(2) establishes a base offense | evel of
38 if the defendant is convicted of drug trafficking under 21
US C 8§ 841(b) “and the offense of conviction establishes that
death or serious bodily injury resulted fromuse of the substance.”
Based on its finding “beyond a reasonabl e doubt” that two overdose
deaths resulted from the wuse of heroin sold by Carbajal’s

organi zation, the district court concluded that § 2D1.1(a)(2)

® The district court sentenced the defendants based solely on
t he amount of heroin attributable to them
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applied to Carbajal and sentenced Carbajal accordingly.* On
appeal, Carbajal challenges the district court’s determ nation on
two grounds. First, Carbajal argues that the district court
enpl oyed too | eni ent a standard of causation i n determ ni ng whet her
the deaths “resulted front heroin purchased from Carbajal’s
or gani zati on. Second, he contends that the governnent did not
present sufficient evidence connecting Carbajal with the deaths to
warrant application of 8§ 2D1.1(a)(2). W review the district
court's interpretation of the Sentencing Gui delines de novo and t he

district court’s factual findings for clear error. See United

States v. Paul, 274 F.3d 155, 161 (5th Cr. 2001).

A

Car baj al first argues that the sentence enhancenent
established in 8§ 2D1.1(a)(2) applies only if the governnent can
show that drugs attributable to hi mwere the proxi mate, reasonably
foreseeabl e cause of a death. The governnent responds, and the
district court agreed, that the guidelines i npose no such causation
requi renent. As a consequence, the district court determ ned that
Carbajal could be held responsible for overdose deaths if the

gover nnment coul d show a reasonabl e nedi cal probability that heroin

* The district court also found by a preponderance of the
evi dence that heroin sold by Carbajal caused the overdose deat h of
a third custoner. In addition, the district court increased
Carbajal’s base offense level by four points because Carbajal
organi zed and |l ed the drug distribution operation.
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supplied by Carbajal caused the deaths.® For the reasons set out
bel ow, we agree and hold that § 2D1.1(a)(2) is a strict liability
provi sion that applies without regard for common | aw pri nci pl es of
proxi mate cause or reasonable foreseeability.

It is well established that our interpretation of the
Sentencing GQuidelines is subject to the ordinary rules of statutory

constructi on. See United States v. Boudreau, 250 F.3d 279, 285

(5th Gr. 2001). |If the I anguage of the guideline is unanbi guous,
our inquiry begins and ends with an anal ysis of the plain neaning
of that |anguage. See id. Although we have not found any cases
that specifically decide the standard of causation required by 8
2D1.1(a)(2), we are not wi thout guidance on this issue.® A nunber
of courts have had occasion to interpret simlar |anguage in 21
US C § 841(b)(1)(C, which prescribes a mninmm twenty year
prisonterm“if death or serious bodily injury results fromthe use
of [drugs sold by the defendant].” These courts have uniformy
held that 8§ 841(b)(1)(C) applies “wthout regard for comon | aw

proxi mat e cause concepts.”’ Relying on the plain | anguage of the

> Perez, Mlan, and Ranbs were not sentenced under §

2D1. 1(a) (2) .

®In United States v. McIntosh, 236 F.3d 968, 971 n.4 (8th G r
2001), the Eghth Crcuit declined to reach the defendant’s
argunent that § 2D1.1(a)(2) applies only if the death is

“reasonably foreseeable.” However, the court noted in dicta that
it “fail[ed] to see how [8§8 2Dl1.1(a)(2)] could be interpreted
differently than [ § 841(b)(1)(A)]; the language is identical.” [d.

" See United States v. Robinson, 167 F.3d 824, 831 (3d Cr.
1999) (“It is obvious Congress intended in such a case that the
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statute, the courts determ ned that the statute does not explicitly
i npose a “reasonable foreseeability” requirenent and found no
reason to create such a requirenent. Because the guideline at
i ssue here enpl oys essentially the sane | anguage as 8 841(b)(1)(C
t he governnent argues that the guideline should be interpreted in
accordance with these cases.

Car baj al contends that, rather than adopting the reasoni ng of
the cases interpreting 8 841(b)(1)(C, we should interpret the
pl ain |anguage of the guideline provision independently. I n
Carbajal’s view, common |aw proximte cause and foreseeability
principles should apply under § 2D1.1(a)(2) because the plain
meani ng of the term“resulted fronf requires the drugs sold by the
defendant “to be a direct cause of death, not a possible or renote

cause.” Carbajal therefore argues that § 2Dl1.1(a)(2) effectively

20-year mandatory mnimum [under 21 U S.C. 8§ 841(b)(1)(0O] would
apply if death or serious bodily injury resulted fromthe use of
the substance w thout regard for commobn |aw proxinmate cause
concepts.”); United States v. Patterson, 38 F. 3d 139, 145 (4th Cr
1994) (“[T]he plain |anguage of 8§ 841(b)(1)(C) does not require,
nor does it indicate, that prior to applying the enhanced sentence,
the district court nust find that death resulting fromthe use of
a drug distributed by a defendant was a reasonably foreseeable
event.”); United States v. Rebmann, 226 F.3d 521, 525 (6th Cr.
2000) (“On its face, [21 U S.C. 8§ 841] is, in effect, a strict
liability statute with respect to the injury or death of another
arising out of the distribution of drugs.”); United States v.
Soler, 275 F.3d 146, 152-53 (1st Gr. 2002) (“[When a defendant
deal s drugs and a user of those drugs dies as a result, section
841(b) (1) (C applies without any independent proof that the death
was a reasonably foreseeable event.”); see also United States v.
Ml nt osh, 236 F.3d 968, 973 (8th Cir. 2001) (“Congress intended 8§
841(b)(1)(A's enhancenent to apply wthout regard to the
principles of proximte cause or the foreseeability of death or
serious bodily injury.”).




subsunes traditional causation principles |like foreseeability and
proxi mat e causati on.

Like 8 841(b)(1)(C, however, the plain |anguage of §
2D1.1(a)(2) does not inpose any sort of explicit causation
requi renment. Nor can we find a basis to infer that the term
“resulted fronf incorporates these principles.® The Sentencing
Comm ssi on coul d have expressly limted the sentenci ng enhancenent
to cases in which the drugs sold by the defendant foreseeably
caused a death, but it chose not to do so. W therefore hold, in
accordance wth our sister circuits’ interpretation of 8§
841(b)(1)(C), that § 2D1.1(a)(2) is a strict liability provision
and does not require proof of proximte causation or reasonable

foreseeability.?®

8 W note that a |eading dictionary defines “result froni as
“to proceed, spring, or arise as a consequence, effect, or
conclusion.” Wbster’s Third New Int’l Dictionary 1936 (1993).
This definition supports our conclusion that § 2D1. 1(a)(2) does not
inpose a proximate causation or reasonable foreseeability
requi renent.

° Carbajal further argues that the definition of the term
“of fense of conviction” should inform our interpretation of the
standard of causation under 8§ 2D1.1(a)(2). The guidelines do not
define the term*“offense of conviction,” but the Third Grcuit has
suggested in dicta that “offense of conviction” should be
interpreted to “include[] only the facts underlying the specific
crimnal offense for which the defendant was convicted.” United
States v. Pressler, 256 F.3d 144, 157 n.7 (3d Cr. 2001) (citing
the application notes to 8 1B1.1). The Third G rcuit al so observed
that, follow ng Apprendi v. New Jersey, 530 U S. 466 (2000), nost
courts have interpreted 8 841 to create a series of distinct
of fenses involving a specified quantity of drugs. See id. The
court therefore voiced sonme concern that the “offense of
conviction” in a drug conspiracy case -- that is, the facts
underlying the elenents of the conspiracy offense -- could not
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In the alternative, Carbajal urges us to adopt the proxinate

cause test applied by the Sixth Grcuit in United States v. Sw ney,

203 F.3d 397 (6th Gir.), cert. denied, 120 S.Ct. 2678 (2000). The

court in Swiney held that, before the district court nmay enhance a
defendant’s sentence under 8§ 841(b)(1)(C) based solely on the
conduct of a <coconspirator, the court nust find that the
coconspirator’s conduct was (1) in furtherance of the conspiracy
and (2) reasonably foreseeable. See id. at 403 (applying U S. S G
§ 1B1.3(a)(1)(B)). The court in Sw ney, however, addressed a
situation in which the defendant played no direct role in
distributing or manufacturing the drugs that allegedly caused the
deat hs. 1° In the present case, by contrast, the governnent
presented evidence that Carbajal participated directly in or
supervi sed the sales of heroin that led to three overdose deat hs.
Because the district court held Carbajal responsible for the three
overdose deaths based on his own conduct, the holding in Sw ney

does not apply.

“establish” that death resulted fromdrugs sold by the defendant.
W need not decide this issue, however, because the proposed narrow
definition of the term®“offense of conviction” does not affect our
conclusion that the plain neaning of the term“resulted fronf does
not include a foreseeability requirenent or otherwse limt the
scope of 8§ 2D1.1(a)(2) as applied to this case.

10 See McIntosh, 236 F.3d at 974 (“We find Swiney's reasoning
applicable only in those cases in which a conspiracy defendant
pl ayed no direct part in manufacturing the drug or in imediately
distributing the drug that caused the death or serious bodily
injury.”); Soler, 275 F.3d at 152 (“Wen the defendant's own
conduct has caused the harm those cases [like Sw ney] are
i napposite. Rather, a rule of strict liability applies.”).
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We therefore hold that the district court did not err in
declining to apply a proxi mate cause or reasonable foreseeability
test before enhancing Carbajal’s sentence under 8§ 2D1.1(a)(2).

B

The next question is whether, applying the above standard of
causation to the circunstances present here, the district court
clearly erred in attributing the heroin-rel ated deaths to Carbaj al .
At the sentencing hearing, the governnent sought to show that,
bet ween Decenber 1998 and July 1999, three people died of heroin
overdoses in the Dallas area after using heroin purchased from
Car baj al .

The governnent first presented evidence that Carbajal’s
organi zation sold heroin to Josh Harnon that resulted in Harnon’s
deat h. According to the testinony at the sentencing hearing
Harnon and two friends telephoned Carbajal’s organization on
Decenber 19, 1998 to place an order for heroin. Later that day,
they nmet with Carbajal’s |lieutenant, “GOscar” Saenz, and purchased
a quantity of heroin.'! Harnon and his friends then mxed the
heroin with an over-the-counter sleeping aid and divided the
m xture into capsules. Harnon received about forty of the
capsul es, sone of which he consuned |ater that night at a party.
The next norning, Harnmon’s friends had difficulty reviving him and

they attenpted to resuscitate him When these efforts failed,

" The government al so presented testinony that Saenz obtai ned
his heroin solely from Carbajal .
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Har non was eventually left outside a hospital in Dallas, where he
was pronounced dead.

At the sentencing hearing, the governnent’'s nedical expert
testified that, despite traces of other drugs in Harnon’s bl ood,
there was a reasonable nedical probability that heroin was the
cause of Harnon's death. Although Harnon’s friend testified that
Har non coul d have purchased additional heroin from soneone at the
party, the friend also testified that heroin users ordi nary consune
between ten and fifteen capsules over a twelve hour period --
considerably fewer than the forty capsules that Harnon received
earlier that day. Taken together, we find this evidence sufficient
to support the district court’s conclusion that Carbajal, acting
t hr ough Saenz, sold Harnon the heroin that resulted in his death. 12

Carbajal further argues that Harnon' s death was the product of
a superseding cause and therefore did not “result[] fronmf the
heroin he purchased from Carbajal’s organi zation. Specifically,
Carbajal argues that Harnon’s death was caused by his friends
failure to seek immedi ate nedical attention. Even assum ng that
the concept of superseding causes applies under § 2Dl1.1(a)(2),
however, this argunent fails because negligent (as opposed to

grossly negligent or intentional) acts by third parties cannot be

2 Because the district court found that Harnon's death

“resulted fronf heroin sold by Carbajal beyond a reasonabl e doubt,
we need not address whether the district court could have applied
a |l ower standard of proof in this context.
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t he superseding cause of an injury if they are foreseeable.® In
this case, there is no evidence that Harnon’s friends engaged in
grossly negligent conduct or intended to injure Harnmon by failing
to take himpronptly to the hospital.! Because the failure to seek
i medi ate treatnment for a heroin overdose is clearly a foreseeabl e
out cone, any such delay could not break the causal chain between
Harnon’s death and the sale of heroin by Carbajal.

The governnent also presented evidence that Mark Tuinei, a
former offensive lineman for the Dallas Cowboys, purchased heroin
fromSaenz that led to Tuinei’s death. Specifically, the district
court heard testinony that Tuinei and three others —- Keelan
Murray, Wes Malone, and N cki Sualua -- purchased a quantity of
heroin fromSaenz at a gas stationin Dallas. After receiving sone

instruction from Murray, Tuinei “cooked” and injected the heroin

13 See United States v. Rodriguez, 279 F.3d 947, 952 (11th G r
2002) (“It is also a basic principle of crimnal |aw that
foreseeabl e negligent acts of a third party do not sever the chain
of causation.”); 1 Wayne R LaFave & Austin W Scott, Jr.,
Substantive Crimnal Law § 3.12, at 408-09 (1986) (sane); see also
United States v. Quillette, 547 F.2d 743, 749 (2d Cr. 1976)
(“Where such intervening events [as negligent nedical treatnent]
are foreseeable and naturally result froma perpetrator's crim nal
conduct, the |law considers the chain of |egal causation unbroken
and hol ds the perpetrator crimnally responsible for the resulting
harm ).

4 Of. Rodriguez, 279 F.3d at 952 (holding that a failure to
obt ai n pronpt nedi cal treatnent for overdosi ng heroin user “did not
break the chain of |egal causation” under 21 U S C 8
841(b)(1)(C)); United States v. Purchess, 107 F.3d 1261, 1270-71
(7th Gr. 1997) (rejecting the argunent that victims actions were
a superseding cause of his own death because he refused nedica
treatnent).
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into his arm Tuinei inmediately passed out on a couch. Although
Tui nei had stopped breathing, Mirray successfully revived him by
performng CPR Because Tuinei renained unconscious, however
Murray and Sual ua carried himto his car. Sualua drove Tui nei hone
and stayed with Tuinei while he slept it off. Wen Tuinei did not
wake up the next norning, Sualua called energency paranedics, who
pronounced Tui nei dead.

At the sentencing hearing, the governnent’'s nedical expert
testified that the cause of Tuinei’'s death was the m xed effect of
heroin and ecstasy and that there was a reasonable nedical
probability that heroin was “primarily responsible.” Her e agai n,
the district court did not clearly err in attributing Tuinei’s
death to heroin purchased fromCarbajal’s organization. Cf. United

States v. Cathey, 259 F.3d 365, 368 (5th Cr. 2001) (affirmng an

enhanced sent ence based on evidence that a death resulted fromthe
conbined effect of the heroin provided by the defendant and
cocai ne).

In sum we find that the governnent presented sufficient
evidence to support the district court’s determ nation that the
overdose deaths of Harnmon and Tuinei “resulted fronf the heroin

they purchased from Carbajal.' As a consequence, the district

> The governnent al so presented evi dence that Kyle Wal ker, a
regul ar heroin user, died after ingesting heroin he obtained from
his girlfriend. An officer testified that, before she fled the
country, Walker’'s girlfriend told the officer that she had
pur chased heroin from Saenz on the day of WAl ker’s death. As noted
above, 8§ 2D1.1(a)(2) applies if the governnment can prove that one
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court did not err in applying 8 2D1.1(a)(2) and sentenci ng Car baj al
to life inprisonnent.
1]

Carbajal next challenges the district court’s decision to
exclude evidence that allegedly undermnes the pre-sentence
report’s conclusion that the deaths of Harnon, Tuinei, and Wal ker
were attributable to heroin sold by Carbajal. During the
sentenci ng hearing, Carbajal sought to present cross-exam nation
testi nony by the governnent’s nedical expert that Harnon, Tuinei,
and Wal ker nmay not have died if they had received pronpt nedical
attention. We review for an abuse of discretion the district

court’s decision to exclude evidence rebutting information in the

death resulted from drugs sold by the defendant. Because the
governnent has satisfied this requirenent with respect to Harnon
and Tuinei, we need not address the sufficiency of the evidence
connecting Carbajal to Wal ker’ s death.

6 Carbaj al al so contends that the sentenci ng enhancenent based
on his prior conviction and the enhancenent based on the heroin-
rel ated deaths are elenents of an aggravated of fense that nust be
submtted to the jury and proven beyond a reasonabl e doubt under
Apprendi v. New Jersey, 530 U. S. 466 (2000). The governnent argues
that Carbajal affirmatively waived these argunents by adopting his
co-defendants' pre-trial notion -- which was granted by the
district court -- to redact fromthe indictnent and to w thhold
fromthe jury any evidence of the three heroin-related deaths.
After reviewing the record, however, we find it clear that Carbajal
did not join his co-defendants’ notion and expressly preserved his
argunent s under Apprendi. In any event, Carbajal concedes that
these argunents are forecl osed by precedent because his sentence
fell within the range authorized by the statute of conviction. See
Apprendi, 530 US at 490 (“Qther than the fact of a prior
conviction, any fact that increases the penalty for a crinme beyond
the prescribed statutory maxi num nust be submitted to a jury, and
proved beyond a reasonable doubt.”); 21 U S.C. 8§ 841(b)(1)(A).
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pre-sentence report. See Fed. R Cim P. 32(c)(3)(A) (providing
that the defendant may, “in the discretion of the court, introduce
testinony . . . relating to any alleged factual inaccuracy
contained in [the report]”).

As a general rule, information in the pre-sentence report is
presuned reli abl e and nay be adopted by the district court “w thout
further inquiry” if the defendant fails to denonstrate by conpetent

rebuttal evidence that the information is materially untrue

i naccurate or unreliable.”” United States v. Parker, 133 F. 3d 322,

329 (5th Gr. 1998) (citation omtted).

In this case, Carbajal sought to show that the pre-sentence
report was i naccurate because it did not consider whet her delays in
obtaining nedical attention nmay have contributed to the three
heroin-rel ated deaths. As we noted earlier, however, the failure
to seek pronpt nedical attention does not constitute a superseding
cause of the victinse’ deaths unless that failure is grossly

negligent or intended to injure the victim See Rodriquez, 279

F.3d at 952; Cathey, 259 F.3d at 368; Purchess, 107 F.3d at 1270-
71. The testinony offered by Carbajal, in contrast, nerely
i ndi cated that Harnon’s chance of survival woul d have “i nproved” if
his friends had taken himto the hospital imedi ately. Because the
testinony did not indicate that the failure to seek pronpt nedi cal
attention was grossly negligent or unforeseeable, the testinony

woul d not support a finding that the three deaths were the product
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of a superseding cause. W therefore conclude that the district
court did not abuse its discretion by refusing to consider the
testinony in its sentencing determ nation.
|V

Car baj al next argues that the district court erred by i nposing
a sentence greater than that authorized for a cocaine-only
conspiracy. The superseding indictnment in this case alleged a
conspiracy to distribute at |east one kilogram of heroin and at
| east five kilogranms of cocaine. Although the jury specifically
attributed nore than one kilogram of heroin and nore than five
kilograns of cocaine to each defendant, the district court
explicitly declined to consider the jury' s finding on cocaine in
determ ning their respective sentences. According to Carbajal, the
district court effectively granted a notion for judgnent of
acquittal with respect to the cocai ne conponent of the conspiracy
and thus rendered the jury's verdict on the alleged multi-drug
conspiracy “ambi guous.” Carbajal contends that, as a consequence,
the district court was required to sentence the defendants within
the statutory maxinmum for the drug carrying the |east severe

penalty -- in this case, cocaine.?

" As Carbaj al concedes, the appellants forfeited this argument
by failing to raise it at the sentencing hearing. See United
States v. Q ano, 507 U S 725, 730-36 (1993). W therefore have
discretion to reverse the district court's ruling only if they can
denonstrate plain error. See id. at 733; Fed. R Cim P. 52(b).
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Carbajal’ s argunent depends upon his assertion that the jury
verdict in this case becane anbiguous when the district court
disregarded the jury's finding on the quantity of cocaine
attributable to the conspiracy. A jury verdict in a crimnal case
is anbiguous if the defendant is charged with a nultiple-drug
conspiracy and the jury verdict does not specify whether the jury
found the defendant guilty with respect to sone or all of the

drugs. See United States v. Cooper, 966 F.2d 936, 940 (5th Cr.

1992) . In this situation, the sentencing court “is limted to
i nposi ng a sentence that does not exceed the maxi mum penalty under
the statute providing the | east severe puni shnent.”?!®

The defendants in the present case, however, cannot benefit
fromthis rule because the jury verdi ct was not anbi guous. To the
contrary, the jury specifically found that (1) each defendant
participated in a conspiracy to distribute heroin and cocai ne (2)
at |l east one kilogram of heroin and at |east five kilograns of
cocaine were attributable to each defendant. The jury’s verdict
| eaves no doubt that it found a conspiracy with respect to both
cocaine and heroin. Al t hough the district court my have
inplicitly concluded that the jury's findings on the anount of

cocaine attributable to the conspiracy were not supported by the

8 Cooper, 966 F.2d at 940-41; see Edwards v. United States,
523 U. S. 511, 515 (1998) (noting that a sentence inposed based on
a nultiple-object conspiracy after an anbiguous general jury
verdi ct cannot exceed the statutory maximum for a conspiracy
i nvol ving only one drug).
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evi dence, such a conclusion does not render anbiguous the jury’'s
findings on the anobunt of heroin attributable to the conspiracy.
Thus, the district court properly sentenced t he def endants based on
the jury’'s finding that the conspiracy involved at |east one
kil ogram of heroin.
\Y

Car baj al also contends that the governnent presented
insufficient evidence to prove that venue in the Eastern District
of Texas was proper. Carbajal did not, however, raise a proper
objection to venue before the jury’'s verdict and therefore waived

this issue on appeal .'® See United States v. Carreon-Pal acio, 267

F.3d 381, 390-91 (5th Gr. 2001). Even assumi ng that Carbajal did
preserve this issue for appeal, venue in the Eastern District was
proper because the governnent presented evidence that a convicted
coconspirator purchased heroin from Carbajal and resold it in

Denton County, which is located in the Eastern District of Texas.

¥ Carbaj al responds that his notion for judgnent of acquittal
at the close of the governnent’s case was sufficient to raise an
I Ssue concerni ng venue. Carbajal’s notion for acquittal argued
that “the CGovernnent has not presented sufficient evidence that
would allow a rational trier of fact to find [Carbajal] guilty
beyond a reasonabl e doubt of what has been charged against him”
Thi s notion, standing alone, is not adequate to put the governnent
or the district court on notice that Carbajal chall enged venue in
the Eastern District of Texas. Although “[w] aivers of venue rights
by silence are not to be readily inferred” and a pre-trial
objection to venue is not required in all circunstances, Carbajal
failed to preserve this issue for appeal by specifically raising
the issue in his notion for acquittal or by requesting a jury
instruction on venue. Carreon-Pal acio, 267 F.3d at 391-92
(citation and internal quotation marks omtted).
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See United States v. Ponranz, 43 F.3d 156, 158 (5th Cr. 1995)

(holding that venue is proper in any district where any act in
furtherance of the conspiracy took place).
Vi

Ml an, Perez, and Ranbs each argue that the governnent
presented i nsufficient evidence to prove beyond a reasonabl e doubt
that they participated in a conspiracy to distribute cocaine and
her oi n. Where the defendant has preserved his challenge to the
sufficiency of the governnent’s evidence, we review de novo the
district court’s denial of a notion for judgnent of acquittal. See

United States v. Sanchez, 961 F.2d 1169, 1180 (5th Cr. 1992).

Viewi ng the evidence in the |ight nost favorable to the governnent,
we nust determ ne whet her any rational jury could conclude fromthe
evi dence presented at trial that the governnent had proven all of
the el enments of the of fense beyond a reasonabl e doubt. See United

States v. Myers, 104 F.3d 76, 78 (5th Cr. 1997).

To show t he exi stence of a drug conspiracy in violation of 21
U S C 8§ 846, the governnent nust prove: “1) an agreenent existed
to violate drug | aws; 2) the appell ants knew of the agreenent; and

3) the appellants voluntarily participated init.” United States

v. Baptiste, 264 F.3d 578, 587 (5th Cr. 2001) (citation omtted).

In this case, MIlan, Perez, and Ranpbs contest the sufficiency of
the governnment’s evidence connecting them to the alleged drug

di stribution conspiracy.
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Perez argues that the evidence does not support the
governnent’s contention that he knowingly participated in the
al l eged conspiracy. W disagree. Rogelio Mreno, the |eader of
one of the heroin distribution operations involved in the
conspiracy, testified at trial that he obtai ned cocaine fromPerez
on two separate occasions. Miyreno further testified that (1) Perez
had unsuccessfully attenpted to obtain heroin for Mdreno and (2)
Mor eno pur chased heroin fromCaesar Rodriguez in Perez’ s apartnent.
This evidence is sufficient to support the jury’s conclusion that
Perez was a knowi ng participant in the conspiracy.?

M | an argues that the governnent’s evidence connecting himto
the conspiracy is inconclusive or, at nost, discloses a single drug
transaction. To support its theory that M| an was Carbajal’s back-

up heroi n supplier, the governnent presented evi dence that Carbaj al

® Perez also argues that the district court abused its

di scretion by denying his notion to sever his trial fromthat of
the other defendants. Specifically, he contends that the joint
trial with Carbajal created an unacceptable risk that the jury
would find himguilty by association. To show that the district
court abused its discretion in denying his notion to sever, Perez
must denonstrate prejudice from a joint trial (1) “to such an
extent that the district court could not provide adequate
protection” and (2) that outweighed the governnent’s interest in
j udi ci al econony. United States v. Richards, 204 F.3d 177, 193
(5th Gr. 2000). Perez has not denonstrated “clear, specific and
conpelling prejudice that resulted in an unfair trial,” United
States v. Bullock, 71 F.3d 171, 174 (5th Gr. 1995), because (1)
the conspiracy all eged by the governnment was not conplex, (2) the
trial involved only four defendants, and (3) the district court
instructed the jury to consider each defendant separately. a.
Richards, 204 F.3d at 193-94 (holding that a joint conspiracy trial
was proper based on the |ack of conplexity of the conspiracy, the
nunber of defendants, and an appropriate jury instruction).
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turned to Ml an for heroin supplies when Carbajal began to run | ow
This evidence, viewed in conjunction with evidence of Mlan's
actual sale of heroin to Carbajal, provides a sufficient basis from
which the jury could reasonably infer that MIlan know ngly

participated in the conspiracy.? See United States v. Gourley, 168

F.3d 165, 169 (5th Cr. 1999); cf. United States v. WIlson, 116
F.3d 1066, 1076 (5th Cr. 1997) (“Parties who know ngly participate
W th core conspirators to achieve a common goal nay be nenbers of

a single conspiracy.”), vacated in part on other grounds by United

States v. Brown, 161 F.3d 256 (5th Cr. 1998) (en banc).

Ranbos simlarly argues that the evidence shows, at nost, that
he was a “knowi ng spectator at the scene of [a] crine.” Because
Ranpos failed to preserve this issue for appeal, however, our
“review is limted to determning whether there was a nanifest
m scarriage of justice, that is, whether the record is devoid of

evi dence pointing to guilt.”2 At trial, the governnment presented

2 Mlan also argues that the jury's finding that he was
responsi ble for at | east one kilogramof heroin and at |east five
kil ograns of cocaine is not supported by the evidence. As MIlan
acknow edges, however, the district court did not consider the
jury’s cocaine finding in sentencing him He further argues that
Apprendi v. New Jersey, 530 U S. 466 (2000), requires a new trial
because the jury did not have sufficient gui dance concerning howto
determ ne the quantity of each drug attri butable to each defendant.
The rul e in Apprendi does not apply here, however, because Mlan's
140-nmonth sentence did not exceed the maximum sentence for
di stribution of an unspecified anount of heroin under 21 U S. C. 8§
841(b)(1)(C). See Apprendi, 530 U. S at 490.

2 United States v. Delgado, 256 F.3d 264, 274 (5th Cir.
2001) (i nternal quotation marks and citations omtted). Unlike his
co-defendants, Ranpbs presented evidence in his defense and was
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evidence that, in the course of searching Ranos’s car after he was
arrested, police officers found a package containing 140 grans of
cocai ne and 126 grans of heroin on the floorboard where Ranbs was
sitting. The record al so supports a reasonabl e i nference that Ranps
obt ai ned the package from Caesar Rodriguez, the primary supplier
for the Carbajal and Moreno organi zati ons, shortly before Ranbs was
arrested. In sum the record is not devoid of evidence connecting
Ranbs with the conspiracy alleged in the indictnent.?
VI |

Taking a slightly different tack, MIlan argues that the
governnent’s evidence at trial proved, at nost, the existence of
mul ti pl e conspiracies rather than the single conspiracy alleged in
the indictnent. Because the governnent could not show that M| an
participated in all of the distinct conspiracies, MIlan argues that
this variance prejudiced him by exposing the jury to evidence of
ot her conspiracies with which he was not connect ed.

To prevail on this claim Mlan nust show (1) an actual
vari ance between the allegations in the indictnent and the proof at
trial and (2) prejudice flow ng fromthe variance that affected his

substantial rights. See United States v. Murris, 46 F.3d 410, 414

therefore required to renew the notion for acquittal after he
rested his case. Because he failed to do so, Ranos forfeited his
objection to the sufficiency of the evidence. See id.

# W need not decide whether the governnent’s evi dence woul d

have been sufficient to sustain Ranpbs’s conviction if he had
renewed his notion for acquittal at the close of all the evidence.

22



(5th Gr. 1995). W conclude that, even assumng M| an can show a
variance, he has not shown prejudice sufficient to warrant
reversal

As a general rule, “‘where the indictnent alleges a single
conspiracy and the evidence establishes each defendant's
participation in at |east one conspiracy[,] a defendant's
substantial rights are affected only if the defendant can establi sh
reversible error under general principles of joinder and

severance.’'” United States v. Pena-Rodriquez, 110 F.3d 1120, 1128

(5th Gr. 1997) (citations omtted, alteration in original). To
show that the district court abused its discretion by trying him

wth the other defendants, MIlan nust denonstrate specific and
conpelling prejudice that resulted in an unfair trial and such
prejudice nust be of a type against which the trial court was

unable to afford protection.’” Pena-Rodriguez, 110 F.3d at 1128

(citation omtted); see also Fed. R Cim P. 14.

In this case, Mlan relies on a general allegation that the
evi dence concerning his co-defendants’ activities -- particularly
t hose i nvol ving the sal e of cocaine -- had a prejudicial “spillover
effect” on his case because he did not participate in those
activities. But the conspiracy alleged here was not particularly
conpl ex, and the district court instructed the jury to consider the
charges against each defendant separately. Under these

circunstances, it seens clear that the jury would have no
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difficulty making an individualized assessnent of the evidence
agai nst each defendant. Because Mlan has failed to “‘isolate
events occurring in the course of a joint trial’” that may have
inpaired his defense and to “‘denonstrate that such events caused
substantial prejudice,’”? we conclude that reversal is not
warranted in this case.?

VI

% United States v. Posada-Rios, 158 F.3d 832, 863 (5th Cr.
1998) (quoting United States v. Ellender, 947 F.2d 748, 755 (5th
Cir. 1991)); cf. Pena-Rodrigquez, 110 F.3d at 1129 (findi ng no abuse
of discretion in trying defendants jointly in part because “the
verdi cts against the appellants in this case did not turn on
particularly conplex evidence that was likely to confuse the

jury”).

25

W simlarly find no nerit in Mlan's argunent that the
district court erred by declining to instruct the jury on the
di fference between a single conspiracy and nultiple conspiracies.
Anultiple conspiracy instructionis required “where the indictnent
charges several defendants with one (1) overall conspiracy, but the
proof at trial indicates that sonme of the defendants were only
involved in separate conspiracies unrelated to the overal
conspiracy charged inthe indictnent." United States v. G eer, 939
F.2d 1076, 1088 (5th Cr. 1991) (citations omtted). W review
Mlan’s claimonly for plain error because M| an did not request an
instruction on nultiple conspiracies at trial. See United States v.
Cast aneda- Cantu, 20 F.3d 1325, 1334 (5th Cr. 1994). Al t hough
Perez did request such an instruction, MIlan did not adopt Perez’s
request or independently object to the district court’s denial of
the request. Based on our review of the record, we concl ude that
Ml an has not denonstrated plain error.

Mor eover, al though Perez adopted Ml an’s argunents on appeal,
Perez has not identified evidence indicating that he was “only
involved in separate conspiracies unrelated to the overal
conspiracy charged in the indictnent." Geer, 939 F.2d at 1088.
Consequently, Perez cannot show that he was entitled to an
instruction on multiple conspiracies.
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For the reasons set out above, we AFFIRMthe judgnment of the
district court.

AFF| RMED.
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