UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40296

DONALD ALLEN W LDER
Peti ti oner- Appel | ee,
ver sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF
CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ant .

Appeal fromthe United States District Court
for the Eastern District of Texas

Novenber 26, 2001
Bef ore H G3 NBOTHAM BARKSDALE, and STEWART, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

The district court having granted conditional habeas relief to
Donald Wlder, at issue is whether his several evidentiary and
i neffective assistance of counsel clains, made in varying forns
during direct appeal and state habeas proceedings, can, for
pur poses of 28 U.S.C. § 2254(b)(1), exhaust a federal due process
claim based on Chanbers v. Mssissippi, 410 U S 284 (1973)
(hol di ng due process precludes nechani stic application of hearsay
rule to prevent crimnal defendant’s introduction of excul patory
third-party confessions when surrounding circunstances provide
“considerable assurance of their reliability”). The State

mai nt ai ns: Wlder failed to exhaust his Chanbers claimin Texas



state court; and, inthe alternative, the district court, in ruling
on the Chanbers claim failed to accord the state court’s
evidentiary ruling the deference required by federal habeas | aw, 28
US C 8§ 2254(d)(1). VACATED and REMANDED w t h | NSTRUCTI ONS.
| .

W der was convicted of theft and nurder in Texas state court.
The events giving rise to the convictions began when Wl der, al ong
wth brothers Jerry and Jeffrey Furr, arrived in a pickup truck at
the McEvers’ property. The nen hooked the McEvers’ flatbed trailer
to the pickup truck, and one of them drove the MEvers’ tractor
onto the trailer. Additionally, one of the nen | oaded a kerosene
heat er and door on the trailer.

Kay MEvers, along with her daughters and a famly friend,
W tnessed part of the theft. As the nen departed in the pickup
truck, trailer in tote, the daughters and friend pursued in an
aut onobi | e al ong County Road 2205. They could not keep pace with
t he pickup truck

Furt her down Road 2205, the truck ran a stop sign and careened
into an intersection, broadsiding another vehicle entering the
intersection. The driver of the second vehicle suffered nassive
injuries that caused her death.

The three nen fled on foot fromthe scene of the accident but
were soon apprehended. Jerry Furr (Furr) was brought to Deputy

Sheriff Johnson’s vehicle, where he told the Deputy that his



brother, Jeffrey Furr, and Wlder did not know the trailer and
tractor were being stolen.

At Wlder's trial in Mrch 1995 defense counsel began
questioning the Deputy about Furr’s statenent. The State objected
on hearsay grounds. At a hearing, held outside the presence of the
jury, on the admssibility of Furr’s statenent, Deputy Johnson
testified:

[Jerry] Furr said that he was the driver of
the vehicle. He also stated that Donny W der
and his brother [, Jeffrey Furr,] didn't know
—didn’t have anything to do with the theft of
the tractor or the trailer; that they thought
they were going to haul hay. They were just
stopping to pick up the trailer and the
tractor.

Def ense counsel clainmed the statenent was excepted fromthe
hearsay rule under TeEx. R CrRM EvibD. 803(1) (present sense
i npression) and 803(24) (statenent against interest). 1In detailed
findings of fact and conclusions of law, the trial court ruled
instead that the statenent: was not nmade while Furr was perceiving
the event described or immedi ately thereafter, as required by Rule
803(1) for present sense inpression; and was not clearly
trustworthy, as required by Rule 803(24) in crimnal cases for a
statenent against penal interest. Consequently, the State’'s
obj ecti on was sust ai ned.

Accordingly, Wlder’s attorney attenpted |ater to call Furr as

a wtness; Furr was in county jail awaiting trial. Qut si de the

presence of the jury, counsel for Wlder admtted: he had spoken



to Furr’'s attorney — who was then out of state — about the
possibility of Furr’s testifying; and Furr’s attorney had replied,
“Not on your life; not without sone immunity”. |t appeared certain
that, if called as a witness, Furr would claimhis Fifth Arendnent
right against self-incrimnation. |In the light of the absence of
Furr’s counsel, the court denied the request to call Furr. The
trial proceeded, and the jury found Wlder guilty of theft and
mur der .

W | der appealed his conviction to an internediate court of
appeals. He contended the trial court erred in: not allow ng him
to call Furr; denying a notion to grant Furr limted imunity to
testify; and not admtting Furr’s testinony as a statenent agai nst
penal interest, pursuant to Tex. R CrRM EviD. 803(24). The
internedi ate appeals court affirmed in May 1997, ruling in part
that the trial court had not abused its discretion in finding the
statenent not clearly trustworthy as required by Rule 803(24).
That October, the Texas Court of Cimnal Appeals refused
di scretionary review.

Wlder then filed a pro se application for state habeas
relief. Anmong other issues, he raised ineffective assistance of
counsel . The state habeas court (Wlder’'s fornmer trial court)
summarily recommended deni al of the application. |n February 1999,
the Court of Crimnal Appeals, however, remanded the ineffective

assistance claimto the habeas court to take further evidence.



After the remand, but before the hearing, WIder retained
counsel and fil ed an anended habeas application. The habeas court
conducted a hearing, made factual findings as to the ineffective
assi stance claim concluded the application was w thout factua
merit, and again recommended denial. That Septenber, the Court of
Crim nal Appeals denied the application without witten opinion.
In so doing, the Court of Crimnal Appeals did not nention the
additional clains raised in Wlder’s anended application.

The next nonth (COctober 1999), Wlder filed the present
f ederal habeas application, presenting many of the clains presented
in his anended state application. The matter was referred to a
magi strate judge, who recomrended di sm ssing the entire application
W thout prejudice for failure to exhaust state renedies wth
respect to the clains first presented in the anended state habeas
appl i cation.

The district court disagreed, ruling that Wl der had exhaust ed
state renedies because: exhaustion requires only that the
applicant pursue a claim for state habeas relief before seeking
federal habeas relief; and the Court of Crimnal Appeals had
accepted W/l der’s anended application. Wl der v. Johnson, No
6:99-Cv-606 (E.D. Tex. 12 Mar. 2001) (citing Onman v. Cain, 228
F.3d 616, 620 (5th Gr. 2000)). The district court concluded
Wl der had “provide[d] the state courts with a fair opportunity to

apply controlling legal principles to the facts bearing upon his



constitutional clainf. 1d. (quoting Anderson v. Harless, 459 U S.
4, 6 (1982)) (internal quotations omtted; alterationin original).
Accordingly, the district court considered the nerits of Wlder’s
habeas application.

Inmplicitly holding Wlder’s pursuit of the Rule 803(24)
evidentiary claimon direct appeal served to exhaust a federal due
process claim prem sed on the exclusion of Furr’s statenent, the
court considered whether that exclusion violated Chanbers v.
M ssissippi, 410 U. S. 284 (1973). Chanbers held that due process
precl udes a nechani stic application of the hearsay rule to prevent
a crimnal defendant from introducing into evidence excul patory
third-party confessions when surrounding circunstances provide
“consi derabl e assurance of their reliability”. 1d. at 300-03. The
district court held: the circunstances surrounding Furr’s making
the statenment and Wlder’'s offering it at trial provided such
assurance; the statement should have been admtted; and its
exclusion prejudiced Wlder and had a substantial and injurious
effect on the verdict.

Accordingly, the district court granted conditional habeas
relief, ordering Wlder released unless the State retried him
wthin 120 days. Inthe light of its Chanbers ruling, the district
court did not address Wlder’'s remaining clainms. In May 2001, on
motion of the State, the district court granted a stay pending

appeal .



1.

“We review a court’s findings of fact on requests for habeas
corpus relief for clear error and its rulings on issues of |aw de
novo.” Fairman v. Anderson, 188 F.3d 635, 640 (5th Cr. 1999).
Wiile it is at |east arguable that WIlder did not present the
Chanbers claim to the district court —that is, that the court
considered it sua sponte —we will assune the claim as discussed
infra, was presented in his federal habeas application and [imt
our review to whether it was exhausted in state court.

Exhaustion is required by 28 US C 8§ 2254(b)(1), which
provides in pertinent part:

An application for a wit of habeas
corpus on behalf of a person in custody
pursuant to the judgnent of a State court

shal |l not be granted unless it appears that-

(A) the applicant has exhausted the
renedies available in the courts of the
State....

Whet her a federal habeas petitioner has exhausted state renedies is
a question of law. See Witeley v. Meacham 416 F.2d 36, 39 (10th
Cr. 1969), rev’'d on other grounds sub nom Witeley v. Warden
Wom ng State Penitentiary, 401 U S. 560 (1971); Rose v. Dickson,
327 F.2d 27, 28 (9th Cir. 1964).

To exhaust, a petitioner “nust have fairly presented the
substance of his claimto the state courts”. Nobles v. Johnson

127 F.3d 409, 420 (5th Gr. 1997) (citing Picard v. Connor, 404



U S. 270, 275-76 (1971)), cert. denied, 523 U.S. 1139 (1998). “It
is not enough that all the facts necessary to support the federal
claim were before the state courts or that a sonewhat simlar
state-law claim was nmade.” Anderson v. Harless, 459 US. 4, 6
(1982) (internal citation omtted). | ndeed, “where petitioner
advances in federal court an argunent based on a |egal theory
distinct fromthat relied upon in the state court, he fails to
satisfy the exhaustion requirenent”. Vela v. Estelle, 708 F.2d
954, 958 n.5 (5th Gr. 1983), cert. denied, MKaskle v. Vela, 464
U S. 1053 (1984).
A

Accordingly, did any of Wlder’'s state-court clains “fairly
present[] the substance of” the Chanbers issue in state court?
Wl der’s state-court clains concerning Furr’s hearsay statenent nmay
be grouped in two categories: (1) that, wunder state l|aw, the
statenent was adm ssible as a hearsay exception; and (2) that,
under the Federal Constitution, he received i neffective assistance
of counsel.

1

Wl der maintained both at trial and on direct appeal that
Furr’s statenent qualified as a hearsay exception. Those argunents
were prem sed, however, exclusively on state-law grounds — Rul es
803(1) and (24) at trial and Rule 803(24) on appeal. Indeed the

| egal authority cited in his brief on direct appeal is |limted



al nost exclusively to the Texas Rules of Evidence and a single

Texas case: Flix v. State, 782 S W2d 1 (Tex. App.-Houston [14th

Dist.] 1989, pet. ref’d). But, as noted, for purposes of
exhaustion “[i]Jt is not enough ... that a sonewhat simlar
state-law claimwas nmade”. Harless, 459 U S. at 6.

Wl der did assert, in a blanket and conclusory statenent at

the end of the evidentiary argunent of his brief on direct appeal
to the internedi ate appellate court: “The [trial] Court’s ruling
denied [Wlder] hisright toa fair trial and due process of |aw as
guaranteed him under the Fifth and Fourteenth Anmendnents to the
U S Constitution and Art. |, sec 10 Texas Constitution”. Thi s
passing reference to the Constitution, however, did not exhaust a
Chanbers claim The exhaustion requirenent “reflects a policy of
federal -state comty ... designed to give the State an initial
opportunity to pass upon and correct alleged violations of its
prisoners’ federal rights”. Picard v. Connor, 404 U S. 270, 275
(1971) (internal quotations and citations omtted; enphasis added).

A fleeting reference to the federal constitution, tacked onto
the end of a lengthy, purely state-|law evidentiary argunent, does
not sufficiently alert and afford a state court the opportunity to
address an all eged violation of federal rights. Mreover, to hold
t hat vague references to such expansi ve concepts as due process and
fair trial fairly present, and t herefore exhaust, federal clains is

to eviscerate the exhaustion requirenent.



Finally, even if, arguendo, the internedi ate court of appeals
was sufficiently alerted as to Wl der’s all eged Chanbers claim the
Court of Crimnal Appeals was not. In the section of his petition
for discretionary review concerning the all eged evidentiary error,
W | der makes no nention of Chanbers, any other federal case | aw, or
any constitutional protection. “The exhaustion requirenent is
satisfied when the substance of the federal habeas cl aimhas been
fairly presented to the highest state court.” Wi t ehead .
Johnson, 157 F.3d 384, 387 (5th Gr. 1998) (enphasis added). Even
if the due process and fair trial |anguage at the end of Wlder’s
appellate brief sufficiently alerted the internediate appellate
court that Wl der was raising a Chanbers claim that |anguage was
omtted entirely in his submssion to the state’s highest crim nal
court.

2.

In short, Wlder’s evidentiary contention on direct appeal
failed to exhaust a Chanbers claim Remaining for our reviewis
the exhaustive effect, if any, of his state-habeas ineffective
assi stance of counsel cl ains.

Wl der first raised an ineffective assistance claimin his pro
se state habeas application, enphasizing his attorney’s failure to
interview or subpoena Furr. As noted, the trial court sunmarily
recommended deni al of habeas relief; the Court of Crimnal Appeals

remanded on the ineffective assistance claim and before a hearing

10



was hel d, Wl der retained counsel and fil ed an anended applicati on.
In it, he claimed ineffective assistance because of, inter alia,
his attorney’s: (1) failure to subpoena Furr; (2) failure to
request adm ssion of Furr’s statenments on proper grounds; and (3)
inability to call Furr as a wwtness. The first and second grounds
involve ineffective assistance clains of the Strickland wv.
Washi ngton stripe, 466 U S. 668 (1984) (providing standard for
evaluating ineffective assistance clai mbased on specified errors
of counsel), while the third is of the United States v. Cronic
variety, 466 U S. 648 (1984) (acknow edging assistance my be
rendered ineffective by surroundi ng circunstances, regardless of
def ense counsel’s perfornmance).

W | der contends his Cronic claim in conjunction with a single
citationto Chanbers in his Strickland failure-to-request-adm ssion
claim served to fairly present a Chanbers claim to the state
habeas courts. He maintains that, “between the direct cite to
Chanbers, a description of the excluded information, and a
di scussion of the inpact of the oral statenment’s exclusion, there
was enough information ... to alert the Court of Crim nal Appeals”.

In previous cases involving the exhaustion of nmultiple,
di stinct ineffective assistance clains, our court has treated each
claimseparately. For exanple, in Jones v. Jones, 163 F.3d 285,
296-98 (5th Cir. 1998), cert. denied, 528 U S. 895 (1999), we

performed an independent exhaustion analysis for each of five

11



di stinct ineffective assistance clains. Mreover, where a habeas
petitioner presents two separate clains disjunctively in state
court, he cannot conbine those clains in federal court to present
a new issue and then insist that newissue has been exhausted. See
Thomas v. Collins, 919 F.2d 333, 334-35 (5th CGr. 1990), cert.
denied, 501 U S 1235 (1991).

Qobviously, an ineffective assistance of counsel claim is
distinct legally and logically froma Chanbers claim The forner
is grounded in the Sixth Amendnent’s guarantee of “the Assistance
of Counsel for [an accused’ s] defence”, while the latter derives
fromgeneral due process considerations.! See Cronic, 466 U S. at
654-55; Chanbers, 410 U S. at 294-95. They differ on a nechani cal
[ evel as well. An ineffective assistance claim asserts that
def ense counsel ' s deficient performnce —whet her through his fault
or by uncontrollable circunstance — deprived the defendant of a
fair trial. See, e.g., Cronic, 466 U. S. at 666. A Chanbers claim
in contrast, asserts that the trial judge s nechanical application
of evidentiary rules deprived the defendant of his ability to nount
a defense. Drawing these distinctions is not splitting hairs; far

fromit. Exhaustion “require[s] a state prisoner to present the

!Arguably Chanbers derives also from or at l|least reflects,
the Sixth Amendnent’s Conpul sory Process Clause. See Sharl ow v.
| srael, 767 F.2d 373, 377 & n.10 (7th Cr. 1985) (applying Chanbers
analysis to Sixth Amendnent conpulsory process clain), cert.
deni ed, Sharlow v. Young, 475 U S. 1022 (1986).

12



state courts with the sane cl ai mhe urges upon the federal courts”.
Picard, 404 U S. at 276 (enphasis added).

VWiile Wlder did cite Chanbers in his Strickland failure-to-
request - adm ssion claim the purpose in so doing was to denonstrate
an addi ti onal basis on which his trial counsel coul d have requested
adm ssion of Furr’s statenents. H s anmended state habeas
application reads:

M. WIlder asserts that he was denied
effective assistance of counsel on the
foll ow ng grounds:

3. Failure to Request Adm ssion of Jerry
Furr’s Oral and Witten Statenents on Proper
Grounds. Jerry Furr nade an oral statenent to
the arresting officer that Donald WI der was
not involved and had no know edge of the
theft. Jerry also provided a witten
confession which conpletely incrimnated him
and exonerated M. Wlder by failing to assign
any blanme or actions to him The trial |awer
request ed adm ssion of these statenents under
Rul e of Evidence 801(1) and 803(24). (R vol.
3 at 7.) These are proper requests, but did
not go far enough.

The statenents were held adm ssible nore
than thirty years ago by the Suprene Court in
Chanbers v. M ssissippi, 410 U. S. [2]84; 93 S
Ct. 1038 (1968). This case held that when a
co-defendant nmakes incrimnating statenents
whi ch by their nature exonerate the defendant,
and t he co-defendant is otherw se unavail abl e,
then the hearsay statenents are adm ssi bl e.

The statenents were also admssible
because the State knew, although no one else
did, that the State would seek to hold M
Wl der liable under a conspiracy theory....

13



(Enphasis added.) W/l der’s supporting nenorandum pertained only
“to the conspiracy aspects of the case”.

Needl ess to say, that Wlder’s counsel failed to raise all
possi bl e bases for seeking admssion of Furr’'s statenents is
logically distinct fromthe basis for a Chanbers claim Again, the
basis for the latter is that the trial court’s exclusion of hearsay
evi dence i ndependentl|ly deprived Wl der of the due process right to
present a defense.

B

In sum WIlder failed to exhaust a Chanbers claim Along this
line, the State asks us to find such a claim procedurally
defaulted. “If a petitioner fails to exhaust state renedies, but
the court to which he would be required to return to neet the
exhaustion requirenent would now find the claim procedurally
barred, then there has been a procedural default for purposes of
federal habeas corpus relief.” Finley v. Johnson, 243 F.3d 215,
220 (5th Cr. 2001). Texas does significantly restrict successive
habeas petitions, see Tex. CooE CRM Proc. art. 11.07, 8§ 4; but, it
permts consideration of a subsequent application in the follow ng
ci rcunst ance:

Sec. 4. (a) [T]lhe application contains
sufficient specific facts establishing that:

(2) by a preponderance of the evidence,
but for a violation of the United States
Constitution no rational juror could have

14



found the applicant guilty beyond a reasonabl e
doubt .

Because we are not convinced that, given the adm ssion of
Furr’ s confession excul pating Wl der, a reasonable jury could have
found Wl der guilty beyond a reasonabl e doubt, the State should be
all owed to nmake the procedural bar, vel non, determnation. That
is not to say that we believe Furr’s statenent should have been
admtted; indeed, we nake no ruling as to the nerits of the
Chanmbers claim Rat her, because it is not entirely clear that
Texas’ subsequent-application bar woul d prohi bit consideration of
t he Chanbers claim Texas courts should nmake that determ nation

Accordi ngly, because Wlder failed to exhaust the Chanbers
claim we vacate the conditional habeas relief and remand to the
district court wth instructions to dismss WIder’s habeas
application without prejudice.? WIder may then, if he chooses,
pursue a Chanbers claim along with any other unexhausted cl ai ns,
in Texas state court. Should that court determne it can hear the
Chanbers or any other unexhausted claim and should it still deny

habeas relief, WIlder may then petition the district court to

2Because at |east one of his clains is unexhausted, Wlder’'s
habeas application is mxed. Normally, such m xed petitions nust
be dism ssed. See Rose v. Lundy, 455 U S. 509, 510 (1982); G aham
v. Johnson, 168 F. 3d 762, 777-78 (5th Gr. 1999), cert. denied, 529
U S. 1097 (2000).

15



consi der any properly exhausted clains. (As noted, the district
court ruled only on the Chanbers claim)
L1,
For the foregoing reasons, the grant of conditional habeas
relief is vacated, and this case is remanded to the district court

for it to dismss WIlder’ s habeas application wthout prejudice.

VACATED AND REMANDED W TH | NSTRUCTI ONS
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