IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-31465

BERYL LOCKETT, wife of/and; CARL F LOCKETT,
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MARI A ASEVEDO, w fe of/and; AARON ASEVEDO, EULA RUBERTS, wfe
of /and; LEE ANNA RUBERTS, testanentary executrix of the succession
of Paul Ruberts, Jr.; MARY KING w fe of/and; LARRY E Kl NG

Intervenor Plaintiffs - Appellants,

vVer sus

ENVI RONVENTAL PROTECTI ON AGENCY, Etc.; ET AL,

Def endant s,

VI LLAGE OF FOLSOM LOUI SI ANA; MARSHELL BRUMFI ELD, Mayor of Vill age
of Folsom WMERTY FITZMORRI' S, Village Adm nistrator of Fol som

Def endants - Intervenor Defendants - Appell ees.

Appeals fromthe United States District Court
for the Eastern District of Loui siana

January 24, 2003
Bef ore KI NG, Chief Judge, JOLLY, and H Gd NBOTHAM Circuit Judges.
H G3 NBOTHAM Circuit Judge:
This is an appeal from dismssal of a citizen suit brought

under the Clean Water Act. W conclude that the suit cannot



proceed because Louisianais diligently prosecuting an acti on under
a conparable state | aw.
l.

The appellants are |andowners in and around the Village of
Fol som Loui si ana. Fol som owns and operates a sewage treatnent
facility which discharges effluent into a ravine that abuts or
traverses the private properties of the |Iandowners. They all ege
that the effluent is inproperly treated, and as a result violates
the plant’s National Pollutant Di scharge Elimnation permt.

On August 12, 1999, the Locketts sent a notice of violations
and si xty-day notice of intent to sue letter to defendants all egi ng
violations of the Federal Water Pollution Control Act, commonly
knowmn as the Cean Water Act (CWA).! None of the intervening
plaintiffs sent a notice letter. On Novenber 4, 1999, the
Loui siana Departnment of Environnental Quality (DEQ 1issued a
Conpl i ance Order to the Village of Fol somfor various violations in
the operation of its water treatnent facility. The order resulted
in a $466, 450 penalty assessnent issued August 20, 2001.

On Decenber 7, 1999, the Locketts sent a second notice |letter
to the defendants, which iterated the clainms of their first letter
and referenced ongoing violations. The Locketts filed suit on

March 31, 2000 under the CWA's citizen suit provision.? The

133 US.C § 1251 et seq.(2001).

2 1d. § 1365(a) (1) (2001).



remai ni ng appellants intervened in the suit at various tinmes. 1In
addition, all of the appellants but Maria and Aaron Asevedo have
i ntervened i n the DEQ adj udi catory hearing concerning the $446, 450
penal ty assessnent.

The district court granted Fol somis notion to dismss for | ack
of subject matter jurisdiction, pointingto 33 U S.C. § 1319(g)(6),
which prohibits a citizen suit when a state is diligently
prosecuting an action under “conparable” state law. The district
court also held that the plaintiffs had failed to file suit within
120 days of sending their first notice, and therefore the
exceptions found in 8 1319(g)(6)(B)(ii) to the bar of the citizen
suits did not apply.

1.

Appel l ees raise for the first time the Locketts’ standing to
chal l enge the district court’s holding on the conparability of the
Loui siana and federal statutes.? The Locketts challenge the
district court’s holding that the statutes are conparabl e based on
their assertion that the Louisiana statute does not provide
adequate notice and opportunity for citizen participation in
enforcenent actions brought by the DEQ Because the Locketts

recei ved notice of and were allowed to i ntervene i n the enforcenent

8 Appellees assert that the renmmining appellants |ack subject matter
jurisdiction, an i ssue we address below, and therefore the Locketts are the only
appel lants to which this argunment is addressed.
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action brought by the DEQ the appellees argue that there is no
Article Il case or controversy.

This argunent is without nerit and m sconstrues the Article
11 standing inquiry. To satisfy the standing requirenent of
Article I'll in acitizen suit under the CWA, a plaintiff nust show
(1) an actual or threatened injury, (2) "fairly traceable" to the
defendant's action, and (3) likely redress if the plaintiff
prevails in the lawsuit.* That there was standing to bring the
current suit is not challenged. The Locketts now appeal the
district court’s holding that their suit was barred when the DEQ
brought an enforcenent action under a conparable state law. The
Locketts are challenging the district court’s |legal determ nation
that the statute is conparable, not asserting that they were
injured by a lack of notice or opportunity to participate in the
DEQ action. The fact that the Locketts received notice and have
intervened in the DEQ action is irrelevant to the question of
whet her they have standing to sue under the citizen suit provision
of the CWA and appeal an adverse ruling. Cearly, the Locketts can
satisfy the Article Ill standing requirenents of injury, cause, and
redressability.

Appel | ees al so rai se a question of subject matter jurisdiction
for the first time on appeal. The argunent is that although the

i ntervenor - appel l ants were proper intervenors in the district court

4 Texans United for a Safe Econony Educ. Fund v. Crown Cent. Petrol eum
Corp., 207 F.3d 789, 792 (5th G r. 2000).
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because of their state law clains, they are not proper parties to
t he appeal of the federal clainms because they did not file notice
of the intent to sue as required by the citizen suit provision, and
t herefore were never proper parties to the federal clains.®

O course subject matter jurisdiction may be raised at
anytine.® However, we have stated that a notice requirenent in the
context of a citizen suit provision, “although mandatory, is not
jurisdictional ‘inthe strict sense of the term’ and hence nay not
be availed of for the first tinme on appeal by an appell ant seeking
reversal of an adverse trial court judgnent on that basis.”’” In
Yeutter, we reasoned that the notice requirenent was nore
procedural than jurisdictional. The statute at issue in Yeutter
was the Endangered Species Act, which is nearly identical to the
si xty-day notice requirenent at issue here.® Wile inthis case it
is the appellee raising the issue for the first tinme on appeal, our
reasoning in Yeutter applies here as well. Therefore, we do not
deci de whether the intervening parties are required to give notice
of their intention to intervene under 8 1365(Db).

533 U S C 8§ 1365(b) (2001).
6 See Coury v. Prot, 85 F.3d 244, 249 (5th Cr. 1996).

” Sierra Cub v. Yeutter, 926 F.2d 429, 437 (5th Gr. 1991) (quoting
Hal |l stromv. Tillanook County, 493 U S. 20, 30 (1989)).

8 16 U.S.C. § 1540(g)(2)(A) (1) (2000).
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The CWA provides in 8§ 1365(a)(1l) that citizens may sue any
person who is alleged to be in violation of an effluent standard or
[imtation.® There are two restrictions. The first is that no
action may be comenced “if the Admnistrator [of the EPA] or State
has comenced and is diligently prosecuting a civil or crimna
action in a court of the United States, or a State to require
conpliance with the standard, limtation, or order.”? Thi s
limtation is not applicable here, as neither the EPA nor the DEQ
has brought an action in either state or federal court.

The second limtation is found in 8§ 1319(g)(6), and in
relevant part states that any violation “with respect to which a
State has commenced and is diligently prosecuting an action under
a State |aw conparable to this subsection, ... shall not be the
subject of a civil penalty action under ... section 1365 of this
title.”! This restriction is in turn subject to two exceptions,
only one of which is relevant here. The |limtation does not apply
to actions under 8 1635 with respect to any violation for which:

notice of [the] alleged violation...has been given in

accordance with section 1365(b) (1) (A) of thistitle prior

to commencenent of an action under this subsection and an

action under section 1365(a)(l1) of this title wth

respect to such alleged violation is filed before the
120t h day after the date on which such notice is given.?!?

9§ 1365(a)(1).
10§ 1365(b) (1) (B).
1133 U.S.C. § 1319(g)(6)(A)(ii) (2001) (enphasis added).

12 § 1319(g) (6)(B)(ii).



The referenced notice requirenent of 8§ 1365(b)(1)(A) states that no
action under 8§ 1365(a)(1) may be commenced “prior to sixty days
after the plaintiff has given notice of the alleged violation (i)
to the Admnistrator, (ii) to the State in which the alleged
violation occurs, and (iii) to any alleged violator of the
standard, limtation, or order.”?'3

In summary, 8 1319(Qg)(6) states that any violation for which
a state has commenced and is diligently prosecuting an acti on under
a conparable state | aw shall not be the subject of a suit under 8§
1365(a) (1) unl ess proper notice was given prior to the action being
comenced and the citizen suit was filed within 120 days of the
noti ce.

| V.

We begi n by determ ni ng whet her the DEQ “has conmenced and i s
diligently prosecuting an action under a State | aw conparable to”
§ 1319(g).'* The district court found that the DEQ commenced an
adm ni strative penalty action on Novenber 4, 1999, when it issued
a Conpliance Order to Folsom and that the DEQ has diligently
prosecuted the action.® Appellants do not challenge that hol ding

on appeal, and therefore the only issue before us is whether the

138 1365(b) (1) (A).
148 1319(9g)(6).
1% Lockett v. EPA, 176 F. Supp. 2d 628, 631-32 (E.D. La. 2001).
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action was brought under a “conparable” state |law. ®* W review de
novo a district court’s grant of summary judgnent on the issue of
statutory preclusion.?
A

We have never addressed this issue, but find anple guidance
fromthe Suprenme Court and our sister circuits. At the outset, it
isinportant to recall that Congress expressly stated that “[i]t is
the policy of the Congress to recogni ze, preserve, and protect the
primary responsibilities and rights of States to prevent, reduce,
and elimnate pollution.”*® Thus, the “primary function of the
provision for citizen suits is to enable private parties to assi st
in enforcenent efforts where Federal and State authorities appear
unwilling to act.”?® As the Suprene Court stated, “[t]he bar on
citizen suits when governnental enforcenent action is under way
suggests that the citizen suit is neant to suppl enent rather than

to suppl ant governmental action.”?2

6 To the extent that appellants attenpt to raise the issue that the DEQ
is not diligently prosecuting the actionin their reply brief, we viewthe i ssue
wai ved. See Peavy v. WFAA-TV, Inc., 221 F.3d 158, 179 (5th G r. 2000) (stating,
“Iwl e do not consider any of [the issues], because they were not raised in the
parties' opening briefs” (enphasis in original)).

17 Texans United for a Safe Econony Educ. Fund v. Crown Cent. Petrol eum
Corp., 207 F.3d 789, 794 (5th G r. 2000).

18 33 U.S.C § 1251.

N &S Rvers Watershed Ass’'n, Inc. v. Town of Scituate, 949 F.2d 552,
555 (1st Gr. 1992).

20 Gpal tney of Smithfield, Ltd. v. Chesapeake Bay Found., Inc., 484 US
49, 61 (1987).



In light of the primary role the state plays in enforcenent,
the requirenent that a state |law be “conparable” to the federa
statute should be read broadly to permt the states flexibility in
deciding how to enforce anti-pollution |aws. In examning this
issue, the Eighth Crcuit stated:

The comon thread running through these cases [finding
state |laws conparable] is a finding that the overall
regul atory schene af fords significant citizen
participation, even if the state |aw does not contain
preci sely the sane public notice and comment provisions
as those found in the federal CM. ... [T] he conparability
requi renent may be satisfied so long as the state |aw
cont ai ns conpar abl e penal ty provi sions which the stateis
authorized to enforce, has the same overall enforcenent
goals as the federal CWA, provides interested citizens a
meani ngful opportunity to participate at significant
stages of the decision-nmaking process, and adequately
safeguards their legitimte substantive interests.?

Appel lants have asserted that the Louisiana statute is not
conparabl e to the federal statute because it | acks adequate notice
and conment provisions. W nust therefore determne if the
Loui siana statute “affords significant citizen participation” and
“provides interested citizens a neaningful opportunity to
participate at significant stages of the deci si on-nmaki ng process. ”??

B

21 Arkansas WIldlife Federation v. ICl Anericas, Inc., 29 F.3d 376, 381
(8th Cir. 1994) (citing Scituate, 949 F.2d at 556 & n.7)

22 1d.; see also, Jones v. City of Lakel and, Tennessee, 224 F.3d 518, 524
(6th G r. 2000) (holding that the court nust decide “if the overall State
regul atory schene affords interested and/or adversely affected citizens the
safeguard of a nmeaningful opportunity to participate in the admnistrative
enf orcenent process”).



Section 1319(g)(4) (A, (B), and (C of the CWA provides for
the rights of “interested persons” to notice of and comrent on
proposed civil penalties.?® Under this subsection, before issuing
an order assessing a civil penalty, the EPA “shall provide public
notice of and reasonable opportunity to comment on” the proposed
order.?* Any person who conmented “shall be given notice” of any
hearing on the proposed assessnent and a “reasonabl e opportunity to
be heard and to present evidence.”? |f the assessed party does not
elect for a hearing, any person who comented on the proposed
assessnent nmay petition for a hearing.? |f the evidence presented
in support of the petition is “mterial and was not considered in
the issuance of the order,” the order shall be set aside and a
hearing provided.?” |f the petition for a hearing is refused, the
EPA “shall provide to the petitioner, and publish in the Federal
Regi ster, notice of and the reasons for such denial.”?8

This procedure ensures that the public has notice of any
proposed assessnent, and that any “interested person” has an
opportunity to comment, an opportunity to participate in any

hearing, and the right to a hearing if the assessed party opts not

22 33 U.S.C. § 1319(g)(4).

N

4§ 1319(g) (4) (A).

N

5§ 1319(g) (4)(B).

N

6 8§ 1319(9)(4)(0O.
771 d.
% |d.
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to have one when they have nmaterial evidence not considered by the
EPA.

The Louisiana statute provides conparable opportunity for
interested citizens to participate in the agency action, although
the approach differs from the approach of the CWA Under the
Loui si ana Revised Statute 30:50.1 et seq., the DEQ does not notify
the public of any conpliance order or penalty assessnent before it
is issued.? However, the secretary of the DEQ is required to
maintain a list “of all notices of violations, conpliance orders,
and penalty assessnents i ssued in the precedi ng three nont hs” which
shal |l be updated nonthly.3® On a “periodic basis” a copy of this
list shall be mailed separately or as part of a departnent
publication, to persons who request to be on the mailing list.3
Thus, there is public notification of agency enforcenent actions,
and an opportunity to participate before the action becones final,
as we wll explain.

Once the DEQ i ssues an order, one of three things happens:
(1) the respondent exercises his right to a hearing; (2) the
respondent and the DEQ enter into a settlenment or conprom se; or

(3) the respondent agrees to conply w thout a hearing.

2 La. Rev. Stat. Ann. 30 § 2050.2 (West 2002) (notice is provided to the
respondent, including the respondent’s right to an adjudicatory hearing).

0§ 2050.1.B.(1).

3§ 2050.1.B.(2)(a).
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In the first situation, when the respondent el ects to have an
adj udi catory hearing, Louisiana Revised Statute 30 § 2025. E(5) and
2050.4.1 require that the public be given an opportunity to submt
coments. Any “aggrieved party” has the “right to intervene as a
party” in the hearing when the intervention is “unlikely to unduly
broaden t he i ssues or unduly i npede the resol ution of the matter.”3

In the second situation, when a settlenent or conpromse is
proposed, the DEQ is required to take public coment before
signing.* In addition, notice nmust be given to “a person who has
requested notice” and the respondent is required to publish notice
of the proposed settlenent in the official journal of the parish. 3
The DEQ may hold a public hearing if either twenty-five peopl e have
filed a witten request for a public hearing, or there is “a
significant degree of public interest.”3 The public nmay present
evi dence, oral statenents, opinions, or the like at any public
heari ng. %6

In the final situation, when the respondent elects to conply

W t hout an adj udi catory hearing, an “aggrieved person” may request

%2 La. Rev. Stat. 30 § 2050.11.B. An aggrieved party is defined as “a
person who has a real and actual interest that is or m ght be adversely affected
by a final action of the departnent under the Louisiana Environnmental Quality
Act, R S. 30:200l et seq.” La. Admn. Code tit. 33, pt. I, 8 303 (2001).

3 § 2050.7.B.

34§ 2050.7.C

3% § 2050.7.D

% § 2050.12.C
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one. 3 The secretary of DEQ “may grant the request when equity and
justicerequire it.”®*® Any request nmust be filed withinthirty days
of notice to the respondent of the order.3® The secretary may grant
an untinely petition for an adjudicatory hearing when the
untineliness is the result of “excusable neglect.”? If an
adj udi catory hearing is granted, public comments nay be filed, 4 and
an aggrieved party may intervene. *

In summary, under Louisiana lawthere is “periodic” noticeto
persons who request to be on the mailing list of all violations,
conpliance orders and penalty assessnents issued in the preceding
three nonths, and public notice is required in the case of a
proposed settlenent or conprom se. An aggrieved party may
intervene in an adjudicatory hearing, or petition for an
adj udi catory hearing if none is held. The public nay coment on
the matter prior to the adjudicatory hearing, but may not
participate in the hearing. If a public hearing is held, the

public may participate fully.

87 § 2050.4.B

% | d.

% § 2050.4.E

40§ 2050. 4. F.

41§ 2050. 4.1

42 8§ 2050.11.B (stating that the right to intervene is subject to the
restriction that the “intervention is unlikely to unduly broaden the issues or

unduly inpede the resolution of the matter”).
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Wiile the notice and comrent provisions of the Louisiana
statute are not identical to the federal statute, the statute
“affords significant citizen participation” and  “provides
interested citizens a neaningful opportunity to participate at
significant stages of the decision-making process” and is thus
conparable to the federal statute.

Appel l ants argue that the DEQis given too much discretion by
the Loui siana statute, particularly in determ ning whether to all ow
intervention of aggrieved persons in adjudicatory hearings and in
determ ning whether to grant an aggrieved person’s request for an
adj udi catory heari ng when none i s schedul ed. Appellants argue that
t his makes the Loui siana statute simlar to the one in Jones, which
the Sixth Crcuit determned was not conparable to the federal
statute because the Tennessee statute “permts [the state] to
declare citizen or public participation ‘duplicitous or frivol ous,
sothat the plaintiffs and other simlarly situated citizens can be
frozen out of commencing an original action, or intervening in an
ongoi ng State enforcenment action.”* W do not agree.

While the DEQis given discretionin allow ng intervention or
granting a petition for a hearing, the discretion is reasonably

constructed to prevent abuse of the process and is subject to

43 See Jones v. City of Lakel and, Tenn., 224 F.3d 518, 524 (6th G r. 2000).
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judicial review.** This discretionis simlar to the provision in
8§ 1319(g)(4) of the CM, which requires the EPAto grant a petition
for a hearing only if the evidence to be presented is “material and
was not considered in the issuance of the order.”* As such, this
di scretion does not deny citizens an opportunity to participate in
t he process, and as nenti oned above, adequate notice is provi ded as
wel | .

We therefore conclude that the DEQwas diligently prosecuting
an action under a conparable state law. As a result, appellants’
citizen suit brought pursuant to 8 1365 is barred under 8§
1319(g)(6) (A) unless it falls under one of the exceptions found in
§ 1319(9)(6)(B).

V.

The limtation on citizen suits found in 8 1319(g)(6)(A) is
subject to two exceptions. The first applies to civil suits filed
prior to the commencenent of the action by the State or the EPA. “°
Thi s exception does not apply here, as the instant suit was filed
on March 31, 2000, several nonths after the DEQ initiated its

action by sendi ng a Conpliance Order to Fol somon Novenber 4, 1999.

4 The Loui siana statute allows intervention in any schedul ed adj udi catory
hearing if intervention is “unlikely to unduly broaden the issues or unduly
i npede the resolution of the matter.” See § 2050.11.B. Likew se, if no hearing
is schedul ed, an aggrieved person may petition for one, and the Secretary may
grant one “when equity and justice require it.” See 8 2050.4.B. A decision to
prohibit intervention or deny a petition for a hearing is appealable to the
courts. See 88 2050.21. A and 2050.4.G

33 U.S.C. § 1319(g)(4)(O).
8 1319(9) (6) (B) (i).
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The second exception requires that notice of intent to sue be given
prior to the commencenent of the state’s action, and that the
citizen suit be filed within 120 days of such notice.* W find
that the appellants’ suit does not satisfy this exception.
A

The Locketts sent their first notice of their intent to sue on
August 12, 1999. This letter was mailed to the required parties,
and in an attached Appendix A adequately |isted the alleged
violations. Pursuant to 40 CF. R 8§ 135.2, a copy of the notice
must be mailed to “the chief admnistrative officer of the water
pol lution control agency for the State in which the violation is
al l eged to have occurred.” While the Locketts nmailed a copy of the
first notice to the Louisiana Departnent of Environnental Quality,
the letter was not addressed to J. Dale Gvens, the Secretary of
the DEQ The Locketts nmiled a second notice of intent to sue on
Decenber 7, 1999, and a copy of the notice was again sent to the
DEQ although this tine the Secretary’ s nanme was included. In the
i ntervening nonths, the DEQ sent a Conpliance Order to Fol som on
Novenber 4, 1999. The Locketts filed their suit on March 31, 2000,
within 120 days of their second notice, but not within 120 days of
their first notice.

The district court held that the m nor defect in the Locketts’

first notice, failing to include the Secretary’s nane in the letter

7§ 1319(g) (6)(B)(ii).
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sent to the DEQ did not nmake the first notice ineffective.
Therefore the Locketts’ suit was not filed within 120 days of their
notice, and as such was not saved from preenption by the exception
in 8 1319(g)(6)(B)(ii). On appeal, appellants nmake two argunents
chal l enging the district court’s hol ding.

First, appellants argue that the second notice was necessary
because the first notice was not sufficient, and therefore the suit
was filed within 120 days of their notice as required. The second
argunent is that regardless of whether the first notice was
sufficient, the second notice contains allegations of ongoing
violations by Folsom that were not in the first notice or the
Conpl i ance Order, and therefore the second notice is actually the
first notice of these additional violations. As such, the suit was
tinmely filed with respect to these violations. We find neither
argunment persuasi ve.

B

Appel lants’ first argunent, that their initial notice was
deficient and therefore the second notice was required, 1is
irrelevant to deciding the i ssue. Regardless of whether the first
notice was sufficient, the suit is barred with respect to the
all eged violations contained in that notice.

Assum ng that the first notice was not sufficient, appellants
must rely on their second notice to satisfy the notice requirenent.
However, the second notice was filed on Decenber 7, 1999, after the

DEQ commenced its action on Novenber 4, 1999. The exception in 8

17



1319(g)(6)(B)(ii) requires that notice be given “prior to
comencenent of an action under this subsection” by the state
Therefore, any alleged violations which were being diligently
pursued in the action commenced by the DEQ on Novenber 4 were
barred. On the other hand, if the first notice was sufficient,
then the citizen suit was not filed wthin 120 days of when the
notice was given, since the first notice was sent on August 12,
1999, and the suit was not filed until March 31, 2000.

Appel  ants argue that nothing prohibits the filing of multiple
notices, and that since their suit was filed within 120 days of
their second notice, their suit is not barred. Al t hough this
argunent seens contrary to the purpose of the 120 day limtation,
we need not decide the issue here. Even allowi ng for repeated
notices, the only way appell ants can benefit fromthe second notice
isif we allowthemto conbine the two notices: using the date of
the first tofind that notice was given prior to the DEQ comrenci ng
the action, and the date of the second to find that the citizen
suit was filed wthin 120 days of the notice. The clear |anguage
of the statute prohibits such an interpretation.

The statute states that notice of an all eged viol ati on nust be
given “prior to commencenent of an action” by the state, and that
a citizen suit nust be filed “before the 120th day after the date

on which such notice is given." Al t hough filing subsequent

4 1d.
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notices is not prohibited, the citizen suit nmust be filed within
120 days of such notice. |In the present case, the only such notice
is the second notice which was not filed prior to the conmencenent
of the action by the state. Therefore, even if subsequent notices
are permtted, an issue we decline to decide, appellants’ suit is

barred because the second notice was filed after the DEQ comenced

its action.
C.
Appel lants’ second argunent fairs no Dbetter. Per haps
recognizing that their first argunment would fail, appellants

enphasi zed that their second notice includes ongoing violations
that are not in either their first notice or in the Conpliance
Order sent by the DEQ on Novenber 4, 1999. The appel |l ants argue
that the notice of “new violations was filed prior to the
commencenent of any action by the state, and that their suit was
tinmely filed within 120 days of that notice. Thus, their suit
woul d fall under the exception of 8 1319(qg)(6)(B)(ii).

Appel | ees argue that the Conpliance Order issued by the DEQ on
Novenber 4, 1999, enconpasses future as well as past violations
because it addresses “conti nued viol ati on[s] or nonconpliance.” As
such, the second notice does not address any “new’ violations.

We find the appellees’ argunent persuasive in |ight of the
purposes of the <citizen suit provision and the statutory
limtations on citizen suits. |In Gaaltney, the Court made it cl ear
that the citizen suit is neant to supplenent, not supplant

19



governnent action.* To allow appellants’ suit to proceed based on
continued violations for which the DEQ had al ready begun to take
action woul d eviscerate the bar on citizen suits where the stateis
diligently prosecuting an action under conparable state |aw.

A state conpliance order can only identify those violations
whi ch have already occurred. As a result, the Conpliance Oder
sent by the DEQdid not |ist violations which occurred after it was
sent. If we were to adopt appellants’ position, a citizen could
file notice the day after the conpliance order was sent, give
notice of any additional violations, and then sue within 120 days.
Under appellants’ view of what it nmeans to “commence a state
action,” they would not be barred since the conpliance letter did
not nention specific violations which had yet to occur. Thi s
interpretation cannot stand under the weight of even a m nimal
anount of scrutiny, given the purpose of the CWA's citizen suit
provi si on.

In addition, it is apparent that the Conpliance Order sent by
t he DEQ on Novenber 4, 1999, commenced an action which addressed
bot h past and future violations. The Conpliance Order states that:

Respondent shall take all steps necessary to

nmeet and nmaintain conpliance wth LPDES permt

LA0064378. ..

In the event the Respondent believes that conplete
correction of the above cited deficiencies is not

physically possible wthin thirty (30) days, the
Respondent shall submt ... a conprehensive plan for the

4 See Gmaltney of Smithfield, Ltd. v. Chesapeake Bay Found., Inc., 484
U S 49, 60 (1987).
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expedi ti ous elimnation and prevention of such
nonconpl yi ng di schar ges. Such plan shall provide for
specific corrective actions taken and shall include a
critical path schedule for the achi evenent of conpliance
within the shortest tinme possible.

... Respondent’ s failure or refusal toconply...could
result in the assessnent of a civil penalty in an anount
of not nore than fifty thousand dollars ($50,000) for
each day of continued violation or nonconpliance. *

The | anguage of the Conpliance Order clearly contenpl ates ongoi ng
enforcenent to assure that past violations are not repeated in the
future.

We conclude that even if appellants’ second notice included
ongoi ng viol ations that were not noticed intheir first letter, the
state had commenced an action with regard to those violations prior
to the second notice being sent. Therefore, appellants’ suit with
regard to any “new’ violations is not covered by the exception in
8 1319(g)(6)(B)(ii), and appellants’ entire suit under 8§ 1365 is
barred because the DEQ was diligently prosecuting an action under
conparable state | aw.

VI,

In conclusion, we find that the Louisiana statute contains

conparabl e notice and comment provisions to 8 1319(g) of the CWA

Because the DEQ was diligently prosecuting an action under a

50 Enphasi s added.

S 1ntheir reply brief, appellants rai se two additional argunments. First,
appel l ants argue that the district court’s ruling on Fol sonis belated notion to
di sm ss was i nproper and i nprovi dent. Second, they argue that only their request
for civil penalties is preenpted and that the district court should not have
di smissed their clains for injunctive, declaratory, and other relief. As these
i ssues were raised for the first time inthe reply brief, they are waived. See
Peavy v. WFAA-TV, Inc., 221 F.3d 158, 179 (5th G r. 2000).
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conparabl e state |aw, appellants’ § 1365 suit was preenpted. As
appellants’ failed to file their suit within 120 days of their
first notice, and their second notice cane after the DEQ had
comenced its action, their suit does not fall under the exception
to preenption found in 8 1319(g)(6)(B)(ii). W therefore AFFIRM

the district court’s dismssal of appellants’ federal clains.
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