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GARWOOD, Circuit Judge:

Appel  ant Rodney Jack Strain, the Sheriff of St. Tammany
Pari sh, Loui siana, appeals the entry of judgnent against himin his
official capacity, under 42 U S. C. 8 1983, for depriving the
appel l ee, Gerald Burge, of hisright toa fair trial. Burge cross-
appeal s the dism ssal of his state-law tort claimagainst Sheriff
Strain for spoliation of evidence. W reverse the entry of
j udgnent agai nst Sheriff Strain and affirmthe di sm ssal of Burge’s
state tort claim

Facts and Proceedi ngs Bel ow

In June of 1991, the appellee, GCerald Burge, brought suit
under section 1983 against a litany of defendants, including the
then sheriff of St. Tammany Parish, Patrick Canulette, for the
deprivation of his constitutional rights to due process and a fair
trial. Sinceits filing in 1991, Gerald Burge’ s section 1983 claim
has cone before this court on appeal on three separate occasions.
It is before us now for the fourth.
A.  Factual Background

The general origins of the present appeal lie in a bizarre
concat enation of circunstances begi nning, over twenty years ago,
with the discovery of the body of Douglas Frierson under a bridge
in St. Tanmmany Parish, Louisiana. The details of those

ci rcunst ances, however, are described at length in two prior



publ i shed opinions, Burge v. Parish of St. Tanmany, 996 F.2d 786
(5th Gr. 1993) (Burge I), and Burge v. Parish of St. Tammany, 187
F.3d 452 (5th Cr. 1999) (Burge Ill), and for brevity’'s sake we set
forth here only an abbreviated version of the factual history
narrated at length in Burge I|11I

Soneti nme between m dni ght and four o’ clock a.m on Cctober 17,
1980, Douglas Frierson was shot to death and his body abandoned
beneath a bridge in St. Tammany Parish. That sanme day, the Chief
of Detectives of the St. Tammany Parish Sheriff's Ofice,
Lieutenant E. L. Hermann Jr., assigned two Sheriff’'s Ofice
detectives, Gary Hale and Cark Thomas, to investigate Frierson’s
mur der .

In the course of the ensuing investigation, Detective Hale
took a nunber of statenments from various individuals, the nost
i nportant of which for the purposes of the present appeal was a
statenent taken from Dougl as Frierson’s nother, Jean Frierson. 1In
her first statenent to Hale, taken on Cctober 17, 1980, Jean
Frierson reported that at madnight on the night of his nurder,
Dougl as Frierson cane to her honme where she served him a neal of
pancakes. She told Hale that after he had fini shed eating, Dougl as
Frierson had been picked up at her house by soneone in a car, but
t hat she saw neither the vehicle nor the person or persons who cane
to pick up her son

Ceral d Burge and Joe Pearson were eventually indicted for the



mur der of Douglas Frierson. In April of 1984, Burge’'s counsel
filed a Brady notion requesting that the St. Tammany Parish
District Attorney’s Ofice, then headed by District Attorney Marion
Farnmer, deliver to him all exculpatory evidence in the state’s
possession. The District Attorney’s Ofice responded, and certain
docunents were delivered to Burge's counsel; those docunents,
however, did not include the OCctober 17th statenment of Jean
Frierson to Gary Hale in which she reported that she could not
identify the person or persons with whom her son departed on the
ni ght of his nurder.

In January of 1985, and before Burge’s nurder charge went to
trial, Walter Reed replaced Marion Farner as District Attorney for
St. Tammany Parish. |In preparing to bring Burge's case to trial,
however, the new adm nistration discovered that its copy of the
Sheriff’'s investigatory file was m ssing. Accordingly, the
District Attorney began the process of reconstructing its file and
requested that a second <copy of the Sheriff’s original
investigatory file be delivered for use at trial. A copy of that
file was delivered to the District Attorney’'s Ofice. However ,
according to the testinony of the prosecuting attorney in the case,
Paul Katz, the copy of the file delivered by the Sheriff’'s Ofice
in 1985 also did not contain Jean Frierson’s OCctober 17th
st at ement .

At Burge’'s trial, Jean Frierson testified in a mnner



contradictory to her ori gi nal st at enent to Gary Hale.
Specifically, Jean Frierson testified that she saw her son |eave
with Gerald Burge on the night of the nurder. Wthout the benefit
of her original statenment to Detective Hale, Burge s counsel was
unable to sufficiently inpeach Jean Frierson’s testinony, and in
Septenber, 1986, Burge was convicted for the nurder of Douglas
Frierson.

According to the record in the present case, the existence of
the original Jean Frierson statenent eventually cane to the
attention of Burge's counsel, in part, through the efforts of
Li eutenant Hermann of the St. Tammany Parish Sheriff’'s Ofice.
According to Lt. Hermann’s testinony in the present case,
imediately after Burge’'s 1986 trial for Frierson’s nurder,
Detective Hal e approached Lt. Hermann to di scuss the recent trial.
Hermann testified that during the course of his conversation with
Hal e, Hale showed Lt. Hermann certain docunents relating to the
original nurder investigation that Hale had stored in the trunk of
his car, including certain original docunents that Lt. Hermann
beli eved should have been delivered to the District Attorney’s
O fice. Wen Lt. Hermann asked Hal e why the docunents were in his
car, Hale reportedly replied, “If I would have turned this in, it
woul d have caused us to | ose—+t could have caused us to |ose the
case.”

In 1990, after evidence of Jean Frierson’s original statenent
cane to light, and four years after his original conviction, Burge
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filed for and was granted state post-conviction relief on the
grounds that Jean Frierson’s original October 17th statenent was
excul patory evi dence that shoul d have been produced for the defense
under the rule of Brady v. Maryland, 83 S.C. 1194 (1963). Upon
obtai ning state post-conviction relief, Burge was tried a second
time for Douglas Frierson’s murder and in 1992 was acquitted of al
char ges.
B. Procedural History

The procedural history of the present appeal is even nore
anfractuous than its factual background. Burge filed this section
1983 action in 1991, claimng that nenbers of the Sheriff’s Ofice
and the District Attorney’s Ofice had conspired to deprive hi mof
the right to a fair trial by suppressing Jean Frierson’s Qctober
17th statenent. His initial conplaint naned as defendants Sheriff
Patrick Canulette individually, the St. Tammany Parish Sheriff’s
Ofice, Detective Gary Hale, the St. Tammany Parish District
Attorney’'s Ofice, District Attorney Walter Reed individually, and
speci al prosecutor Paul Katz. After three detours to this court,
however, see Burge v. Parish of St. Tammany, 996 F.2d 786 (5th Cr
1993) (Burge 1), Burge v. St. Tammany Parish Sheriff’'s O fice, No.
97-00044 (5th Cr. Apr. 14, 1997) (Burge I1) (unpublished), Burge
v. Parish of St. Tanmmany, 187 F.3d 452 (5th Cr. 1999) (Burge Il11l),

only Gary Hale and Sheriff Patrick Canulette, in his official



capacity, renmi ned as defendants in Burge’'s original action.!?

On January 1, 1996, Burge filed a second action against the
Sheriff and Captain Debra McCorm ck asserting a state-lawclai mfor
spoliation of evidence. That suit was consolidated with Burge’'s
original suit in February, 1996, and on June 22, 2000, the district
court issued an order granting summary judgnent on Burge’'s
spoliation of evidence claimto the defendants, Captain MCorm ck
and Sheriff Strain. Trial on Burge’s remaining original clains
fromhis 1991 civil rights suit began on May 7, 2001, and on May 21
a jury returned a verdict in favor of Burge on his section 1983
cl ai m agai nst both Sheriff Strain and Gary Hale. Sheriff Strain
moved for judgnent as a matter of l|aw at the close of the
plaintiff’s case-in-chief, at the close of all the evidence, and
again after the entry of judgnent against him

Sheriff Strain now appeals both the denial of his notions for
judgnent as a matter of |law as well as two evidentiary rulings of
the district court. Burge cross-appeals the grant of summary
judgnent on his spoliation of evidence claim

Di scussi on
A.  Section 1983
1. Deliberate Indifference: Pattern of Violations

W review de novo the district court’s ruling on Sheriff

1 On remand fromBurge |11, Rodney Strain, the new sheriff
of St. Tammany Parish, was substituted as a defendant for the
previous sheriff, Patrick Canulette.
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Strain’s notion for judgnent as a matter of law.  Judgnent as a
matter of law is proper where “there is no legally sufficient
evidentiary basis for a reasonable jury to find for [a] party on
[an] issue.” Fep. R QGv. P. 50(a)(1l). Reviewing all the evidence
inthe record, we draw “all reasonabl e i nferences and resol v[e] al
credibility determnations in the |ight nost favorable to the non-
movi ng party,” Mss. Chem cal Corp. v. Dresser-Rand Co., 287 F.3d
359, 365 (5th CGr. 2002), and wll reverse “only if no reasonable
jury could have arrived at the verdict.” |Id.

Liability under section 1983 attaches where a deprivation of
a right protected by the Constitution or by federal law is caused
by an official policy. An official policy can be found in two
forms:

“l. A policy statenent, ordinance, regulation, or

decision that is officially adopted and pronul gated by

the municipality’s | awraking officers or by an official

to whom the |awrakers have delegated policy-nmaking

authority; or

2. Apersistent, w despread practice of city officials or

enpl oyees, which, although not authorized by officially

adopted and pronul gated policy, is so conmmon and well

settled as to constitute a customthat fairly represents

muni ci pal policy.” Bennett v. Gty of Slidell, 735 F. 2d

861, 862 (5th Cr. 1984) (per curiam
A claimof a violation of section 1983 pursuant to the latter form
of official policy—a persistent, wdespread practice of city
officials or enployers—my in an appropriate case al so enconpass

allegations that a policynmaker failed to act affirmatively,

including a failure adequately to train a subordinate.



According to Burge, the records-keeping practices at the
Sheriff's Ofice caused the Brady violation he suffered in his
first trial insofar as those procedures permtted certain
statenents, including Jean Frierson’s excul patory statenent, to be
omtted fromthe copy of the investigatory file that was sent from
the Sheriff to the District Attorney’s Ofice before Burge’'s 1986
trial. Specifically, Burge maintains that the constitutional
violation he suffered resulted fromtwo cl ai med deficiencies in the
St. Tammany Parish Sheriff’'s Ofice, nanely: (1) an alleged
| ongstanding practice of failing to deliver all materi a
i nformati on uncovered during the course of an investigation to the
District Attorney; and (2) assertedly inadequate training in the
mai nt enance and transfer of sheriff’s records.

Knowl edge on the part of a policynaker that a constitutional
violation will nost likely result froma given official custom or
policy is a sine qua non of nunicipal liability under section
1983.2 Thus, for municipal liability to attach under section 1983
a plaintiff nust denonstrate “[a] ctual or constructive know edge of
such custom . . . attributable to the governing body of the
muni cipality or to an official to whom that body had del egated

policy-making authority.” Bennett v. Cty of Slidell, 728 F.2d

2 The requirenent that a policymaker be charged with actual
or constructive know edge of the policy that inflicts the alleged
injury follows fromthe principle that respondeat superior is
unavail abl e against a nunicipality under 8 1983. See Pineda v.
Cty of Houston, 291 F.3d 325, 328 (5th GCr. 2002).
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762, 862 (5th Cr. 1984). Wwere an official policy or practice is
unconstitutional on its face, it necessarily follows that a
pol i cymaker was not only aware of the specific policy, but was al so
aware that a constitutional violation wll nost |ikely occur. See
Piotrowski v. Gty of Houston, 237 F.3d 567, 579 (5th Cr. 2001).

Where, however, as in the present case, an all eged policy or custom
is facially innocuous, establishing the requisite official

know edge requires that a plaintiff establish that an officia

policy was “promul gated with deli berate indifference to the ‘ known
or obvious consequences’ that constitutional violations would
result.” 1d. at 579.

The know edge requirenent applies with equal force where a
section 1983 claimis premsed on a failure to train or to act
affirmatively. Thus, an official is |iable under section 1983 for
afailure totrain only where the plaintiff establishes that: “(1)
the [official] failed to train or supervise the officers invol ved,
(2) there is a causal connection between the alleged failure to
supervise or train and the alleged violation of the plaintiff’s
rights; and (3) the failure to train or supervise constituted
deliberate indifference to the plaintiff’s constitutional rights.”
Thonpson v. Upshur County, 245 F.3d 450, 459 (5th Cr. 2001); see
also Cty of Canton v. Harris, 109 S. Ct. 1197, 1204 (1989) (“The
i nadequacy of police training may serve as the basis for § 1983

liability only where the failure to train anounts to deliberate
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indifference to the rights of persons with whom the police cone
into contact.”).

Both of Burge's theories, therefore, required proof of
deli berate indifference. And just as proof of a customor practice
requi res nore than a showi ng of isolated acts, proof of deliberate
indifference, generally requires a showing “of nore than a single
i nstance of the | ack of training or supervision causing a violation
of constitutional rights.” Thonpson, 245 F.3d at 459. Rat her ,
deliberate indifference generally requires that a plaintiff
denonstrate “at | east a pattern of simlar violations” arising from
training that is so clearly inadequate as to be “obviously |ikely
to result in a constitutional violation.” Id.

There is no question in this case that the Sheriff of St.
Tanmany Parish is a final policynmaker or that Burge suffered a
Brady violation in his original trial and conviction for the 1980
mur der of Douglas Frierson. And although it is disputed whether
the evidence suffices to show that the Sheriff’'s O fice, rather
than the District Attorney’s, was responsible for the loss of the
key statenents before Burge's 1986 crimnal trial, we assune for
present purposes that the evidence suffices to show that, as Burge
asserts, the Sheriff's Ofice failed to transfer the entire
investigatory file to the District Attorney and that such failure
was the cause of the Brady violation. The issue on appeal is thus

narrowed to whether Burge presented sufficient evidence to
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establ i sh know edge or deliberate indifference to the |ikelihood of
a constitutional violation on the part of the Sheriff. W concl ude
that he did not.

Burge maintains that three pieces of evidence presented at
trial were sufficient to establish a pattern or practice of
constitutional violations fromwhich a jury could infer that the
Sheriff had been deliberately indifferent to Burge’'s constitutional
rights. First, Burge relies on the testinony of Mario Arthur, an
investigator wwth the St. Tanmany Parish District Attorney’'s Ofice
at the tinme of Burge's first nurder trial. Arthur testified that,
at times, he had experienced difficulties inreceiving suppl enental
reports fromthe Sheriff’s Ofice. Specifically, Arthur testified
that if the Sheriff’s Ofice created supplenental reports in a case
after the original investigatory file had been transferred to the
District Attorney’s Ofice, copies of those reports were not al ways
automatically delivered to the District Attorney and that he could
obtain them therefore, only by specific request. Arthur al so
testified that if a file contained no indication that a
suppl enental report had been filed, he would not necessarily know
to request the supplenental reports. Second, Burge points to the
testinony of Walter Reed, the St. Tammany Parish District Attorney
at the time of Burge’s 1986 trial. Reed testified that in isolated
cases the District Attorney’'s Ofice either mght not be able to
| ocate docunents or mght discover that the Sheriff’'s Ofice had
not delivered certain docunents. Finally, Burge relies on evidence
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that the Sheriff did not have a practice of maintaining a |og
docunenting which statenents had been delivered to the District
Attorney.

Thi s evidence, whether considered individually or taken as a
whol e, however, is not sufficient to establish deliberate
i ndi fference or knowl edge on the part of the Sheriff that a Brady
violation would be a highly |ikely consequence of the manner in
which his office managed its records or transferred those records
tothe District Attorney. Cf. Brown v. Bryan County, OK, 219 F.3d
450, 461 (5th Gr. 2000). To prevail on a Brady claim a defendant
must “denonstrate that: (1) the prosecution suppressed evidence;
(2) the evidence was favorable to him and (3) the evidence was
‘material either to guilt or punishnent.’”” Vega v. Johnson, 149
F.3d 354, 363 (5th Cr. 1998) (quoting Brady v. Maryland, 83 S.Ct
1194, (1963)). Evidence that the District Attorney’'s Ofice
occasionally had to request docunents from the Sheriff does not
establish that docunents were eventually wi thheld froma def endant
any nore than evidence that docunents may be difficult to find or
t hat docunents are occasionally m splaced establishes a pattern of
failing to di sclose excul patory evidence. District Attorney Reed’ s
and Mario Arthur’s testinony establishes, at best, only the first
two prongs of a Brady claim their testinony does not denonstrate
that any given docunent was ever actually wthheld from a

defendant, l|et alone that any given docunent that m ght have been
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w thheld was actually material to a specific defendant’s guilt or
puni shnent . Moreover, neither Arthur nor Reed were able to
identify any other case where materials gathered by the Sheriff
were withheld fromthe District Attorney.

Burge’s contention that the Sheriff's failure to nmaintain a
log of all docunents sent to the District Attorney’'s Ofice
establishes deliberate indifference also fails. Were it was the
Sheriff's policy to transfer copies of all docunents in his
possession to the District Attorney, the inportance of alog is not
al together clear.? Moreover, even if Burge is correct that
mai nt ai ni ng such a | og m ght have been an effective policy neasure,
its absence does not rise to the level of deliberate indifference.
Debra McCormck, the Sheriff’s deputy in charge of nmaintaining
records, did testify that she had received no formal records-
keeping training. MCormck also testified, however, that she had
received on-the-job training, and Burge presented no evidence
tending to show that such on-the-job training was i nadequate, nor
did he present evidence of any specific additional training that

McCorm ck or the enployees of the Sheriff’s records room shoul d

3 Multiple witnesses testified that it was the practice and
policy of the Sheriff’s Ofice to deliver all investigatory
docunents, materials and evidence in its possession to the
District Attorney. No Sheriff’s Ofice enployee testified that
they did not understand this to be the office policy and
practice; no witness testified that there was any other or
contrary policy or practice; no witness testified that Sheriff’s
O fice enpl oyees, or any of them were or considered thensel ves
to be free to do otherwise or to wi thhold such docunents,
materials or evidence fromthe District Attorney.
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have received. Cf. Pineda v. Cty of Houston, 291 F.3d 325, 333
(5th Gr. 2002). In addition, Burge failed to denonstrate that
McCorm ck, or any other records-room enpl oyee, was unaware of the
i nportance of delivering all investigatory materials to the
District Attorney. Cf. Pineda, 291 F.3d at 333 (noting that a
plaintiff had failed to showthat police officers were so untrai ned
as to be unaware that certain warrantless searches violated the
Fourth Amendnent). On the contrary, MCormck testified that she
was famliar with the i nportance of delivering all evidence to the
District Attorney.

Finally, in an attenpt to establish a pattern of Brady
violations, Burge refers, for the first time on appeal, to two
cases arising out of St. Tammany Parish that involved a Brady
vi ol ati on: Faul kner v. Cain, 133 F. Supp. 2d 449 (E.D. La. 2001), and
Kirkpatrick v. Whitley, 992 F. 2d 491 (5th Cr. 1993). These cases,
however, dealt with Brady violations caused by the St. Tammany
Parish District Attorney’s Ofice, not by the Sheriff’s Departnent,
and they are, therefore, insufficient to denonstrate deliberate
indifference on the part of the Sheriff. Moreover, even if these
cases were adequate to establish a pattern of constitutiona
violations sufficient to show deliberate indifference, they
constitute evidence that was not submtted to the jury and that we
may not, therefore, consider for the first tinme on appeal. See

Theriot v. Parish of Jefferson, 185 F.3d 477, 491 n.26 (5th Cir.

15



1999) (“An appellate court may not consi der new evi dence furni shed
for the first tinme on appeal . . . .”").*

After thorough review of the record, we conclude that Burge
failed to present sufficient evidence to inpose section 1983
liability on the Sheriff.

2. Deliberate Indifference: Single-Ilncident Exception

Burge, however, also argues that even if the evidence is
insufficient to establish a pattern of constitutional violations,
the jury verdict in his favor should be upheld on the grounds that
his case falls within the single-incident exception of Brown v.
Bryan County, 219 F.3d 450 (5th G r. 2000), pet. for reh’g en banc
denied, 235 F.3d 944 (5th Cr. 2000). That exception recognizes
that in a limted set of cases, a plaintiff, unable to show a
pattern of constitutional violations, nmay establish deliberate
indifference by “showing a single incident with proof of the
possibility of recurring situations that present an obvious
potential for violation of constitutional rights.” M endon v.
City of Colunbia, 258 F.3d 432, 442 (5th Cir. 2001).

The single incident exception, however, is a narrow one, and

one that we have been reluctant to expand. See Pineda v. City of

“We al so note that the Cain case was tried in the Eastern
District of Louisiana, as was the instant case, and the opinion
in Cain was handed down approximately three nonths before trial
comenced in the instant case. This court’s opinion in the
Wi tl ey case was handed down approximately eight years before
trial in the case at bar.
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Houston, 291 F.3d 325, 334-35 (5th Gr. 2002) (“Charged to
adm nister a reginme wthout respondeat superior, we necessarily
have been wary of finding nunicipal liability on the basis of [the
single-incident] exception for a failure to train claim”).
Accordi ngly, the exception will apply only where the facts giving
rise tothe violation are such that it shoul d have been apparent to
the policymaker that a constitutional violation was the highly
predi ct abl e consequence of a particular policy or failure to train.
See Bryan County, 219 F.3d at 461.

It is not reasonably inferable fromthe evidence in this case
that a Brady violation was a highly probabl e consequence of the
Sheriff's policies. Unlike the facts of Bryan County, there is no
evidence in the present case that the enployees of the Sheriff’s
records roomhad a reputation for reckl essness, or that the on-the-
job training those enployees received was inadequate. Nor do we
accept Burge’'s argunent that the single-incident exception should
be expanded based on the latent nature of a Brady claim The
frequency with which defendants’ assert Brady violations belies
Burge’'s claimthat Brady violations are inordinately difficult to
di scover. See, e.g., R chard A Rosen, Disciplinary Sanctions
Agai nst Prosecutors for Brady Violations: A Paper Tiger, 65 N C L.
Rev. 693, 738 (1987) (noting that “[a]lthough there are certainly
many cases in which Brady-type m sconduct is not uncovered, the

nmotivation for a crimnal defendant to challenge a conviction on
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due process grounds and the |large nunber of these cases actually
litigated ensure that there is a significant possibility that the
m sconduct will be discovered”). W decline, therefore, to extend
the single-incident exception to the present case, and Burge is
accordingly left wwth the burden of show ng deliberate indifference
by establishing proof of a pattern of simlar violations, a burden
he has been unable to carry. See supra Part II(A)(2).

Because Burge failed to establish the existence of a single
prior Brady violation, |let alone denonstrate a pattern of simlar
Brady violations sufficient to denonstrate deliberate indifference
on the part of the Sheriff, we find that no reasonable jury could
have concluded that Sheriff Strain in his official capacity was
deliberately indifferent to Burge's right to a fair trial.
Accordingly, we reverse the judgnent against Sheriff Strain and
therefore do not reach the remai nder of the Sheriff’s argunents on
appeal .

B. Spoliation of Evidence

On hi s cross-appeal, Burge chall enges the di sm ssal on summary
judgnent of his state-law spoliation of evidence claim against
Sheriff Strain and Debra McCorm ck. Between 1991, the date of the
filing of Burge’s civil suit, and 1995, the origi nal paper copy of
the Frierson nmurder investigatory file was destroyed as part of a
routine purging of old files. Wel| before the purging process

began and unrelated to it, the conplete original file was produced
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in the state district court in June 1990 and was copied by the
Sheriff's Ofice for the District Attorney in 1990. The District
Attorney then nmade a copy of his copy and provided it to Burge.

The counsel for the Sheriff's Ofice had a copy of the origina

file made and provided it to plaintiff’s counsel in 1991. The
Sheriff's Ofice photographed the entire original file on mcrofilm
and made a duplicate of the mcrofilm both of which remain in the
Sheriff's Ofice, a copy of each having been furnished plaintiff’s
counsel. Burge has pointed to nothing mssing fromany of these
copi es.

Burge mai ntains, w thout reasoned explanation or evidentiary
support, that because of |ack of access to the original file, he
is unable to establish not only exactly which docunents were not
delivered to the District Attorney’s Ofice in 1986, but al so who,
besides Detective Hale, mght have been responsible for the
om ssion of certain statenents fromthe copy of the file that was
made for the District Attorney in 1986.

W review a grant of summary judgnent de novo. Young V.
Equifax Credit Info. Servs. Inc., 294 F.3d 631, 635 (5th Gr.
2002). “Summary judgnent is proper if, after adequate opportunity
for di scovery, t he pl eadi ngs, deposi tions, answer s to
interrogatories, and admssions on file, together wth any
affidavits filed in support of the notion, show that there is no

genui ne issue as to any material fact and that the noving party is
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entitled to judgnent as a matter of law.” |1d. The noving party
bears the burden of pointing to an absence of evidence to support
the nonnoving party’s case, Celotex Corp. v. Catrett, 106 S. C
2548, 2554 (1986), and we will uphold a grant of summary judgnent
wher e t he nonnovant is unable, inturn, to point to any evidence in
the record that would sustain a finding in the nonnovant’s favor on
any issue on which he bears the burden of proof at trial. |Id. at
2252-53.

The Loui siana tort of spoliation of evidence provides a cause
of action for an intentional destruction of evidence carried out
for the purpose of depriving an opposing party of its use. Phamv.
Contico Int’'l, Inc., 759 So.2d 880 (La. App. 5 Cir. 3/22/00).°
After reviewing the summary judgnent record we agree with the
district court’s conclusion that Burge presented no evidence that
the Sheriff intentionally destroyed the original file for the
pur pose of depriving Burge of its use. See Pham 759 So.2d at
883-84 (holding that intent is a necessary elenent of a claimfor
spoliation of evidence). Burge cites no evidence, either in his
menor andum in opposition to the defendants’ notion for sunmary

judgnent or in his brief on appeal, tending to show that the

5> Burge attenpts to show, relying on Guillory v. Dillards
Dep’t Store, Inc., 777 So.2d 1 (La. App. 3 Gr. 10/11/00), that
the tort of spoliation of evidence nay al so be based on the
negli gent destruction of evidence. The |anguage in Quillory upon
whi ch Burge relies, however, is dicta, and does not support the
proposition that a spoliation claimcan be grounded in
negl i gence.
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Sheriff's Ofice intentionally destroyed the Frierson nurder file
for such a purpose. Nor is there any evidence of any harm to
Burge. W conclude that the district court correctly granted the

def endants’ notion for summary judgnment on Burge’ s spoliation
of evidence claim

Concl usi on

For the foregoing reasons, we REVERSE the district court’s
entry of judgnent against Sheriff Strain in his official capacity
and AFFIRM the grant of summary judgnent on Burge' s state-law
spoliation of evidence claim

REVERSED | N PART;

AFFI RVED | N PART.
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