REVI SED NOVEMBER 19, 2002

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-31004

ALLAN TI NOCO, VASSI LI GS VOULGARAKI S,

Pl ai ntiffs-Appellees,

VERSUS

MARI NE CHARTERI NG COVPANY, | NC.,
and as successor in interest to
Mari ne Managenent and Consul tant, Ltd.

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

Cct ober 31, 2002

Bef ore DeMOSS, STEWART, and DENNI'S, Circuit Judges.
DeMOSS, Circuit Judge:

Appel I ant Marine Chartering Conpany, Inc. (Marine Chartering)
appeals from a final judgnment and order dismssing wthout
prejudice the action of Appellees, Alan Tinoco (Tinoco) and
Vassilios Voul garakis (Voul garakis) (referred to collectively as
"Appel | ees"), based on the district court's finding that it |acked
subject matter jurisdiction. Marine Chartering also appeals an

order from the district court denying its notion for summary



judgnent and requests attorney's fees and costs. We AFFIRM t he
district court's final judgnent and order dismssing wthout
prejudice the action of Appellees. W do not reach the issues
rai sed by Marine Chartering concerning the district court's deni al
of Marine Chartering's notion for summary judgnent or its request
for attorney's fees and costs.

FACTUAL AND PROCEDURAL BACKGROUND

Marine Chartering was in the business of acting as a shi pping
agent, broker, and consultant. Marine Managenent and Consulting
(Marine Managenent) was in the business of ship managenent. Wen
Mari ne Managenent's major clients sold their ships, the conpany was
forced to cease operations and it was |iquidated and sold to Marine
Chartering effective March 31, 1998.

Before March 31, 1998, Marine Managenent naintained a Profit
Sharing Retirenent Plan for the benefit of its enployees. The
conpany, however, did not offer or provide any other retirenent or
severance benefits to its enployees. Simlarly, Marine Chartering
had also maintained a Profit Sharing Retirenment Plan for the
benefit of its enpl oyees.

Previously, on January 1, 1989, Marine Chartering established
an Early Retiree Health Care Plan (ERHCP) “to provide tenporary
health-care benefits to Enployees who elect Voluntary Early
Retirenment fromthe tinme of such Voluntary Early Retirenment unti

the date the Enployee becones eligible for Social Security



Benefits.” Marine Chartering's Early Retiree Health Care Pl an was
whol |y unfunded. The ERHCP was payable entirely out of Marine
Chartering's general assets. Furthernore, the ERHCP did not
requi re enpl oyee contributions, and provi ded no benefits beyond age
62. In addition, the ERHCP was expressly subject to anendnent,
suspension, or termnation at any tine pursuant to the follow ng
provi sions contained in the "Summary Pl an Description”

Section 12. Anendnent, Suspension or Term nation of the
Pl an:

The Board of Directors may anend, suspend or term nate

the Plan at any tinme, in whole or in part. The Board of

Directors specifically reserves the right to termnate

benefit paynents at any tinme, even if such benefits are

in pay status.

The "Summary Plan Description” also provided: “The Personnel
Commttee shall have sole discretion in determ ning whether an
Enpl oyee is eligible to participate in the Plan.” “Per sonnel
Commttee” is defined by the ERHCP as “the naned fiduciary with the
discretionary authority to and the responsibility for: (1)
construction of the terns of the Plan, and (ii) determ nation of
eligibility for benefits.”

At all pertinent tines, Appellee Tinoco was Marine
Managenent's Accountant, Treasurer, and Sharehol der. Appel | ee
Voul gar aki s was Mari ne Managenent's Techni cal Mari ne Engi neer, Vice
President, Director and Sharehol der. On March 18, 1998, both

Appel l ees attended WMarine Managenent's annual neeting of the

Shareholders in New Oleans. At that neeting, Mrine Managenent



announced that it woul d cease operations and be |iqui dated and sold
to Marine Chartering, and that sone of its enployees would be
t erm nat ed. Mari ne Managenent also announced that Marine
Chartering's ERHCP woul d be adopted and that those enpl oyees who
had wor ked for Marine Managenent for 15 years and who had attai ned
the age of 55 would qualify for the plan. In addition, the conpany
announced that the funds in the Marine Managenent Profit Sharing
Retirenment Plan would be rolled over into the Marine Chartering
Profit Sharing Retirenent Plan.

Al so on March 18, 1998, both Appellees attended a neeting of
the Board of Directors. There, Tinoco | earned that he woul d becone
a tenporary enployee of Marine Chartering until June 30, 1998, or
until conpletion of accounting work arising out of Mrine
Managenent's liquidation, at which tinme his enploynent would be
termnated. Voul garakis |learned he too would becone a tenporary
enpl oyee of Marine Chartering until April 30, 1998, at which tine
his enpl oynent woul d be term nated. The Appell ees also |earned
that Marine Chartering was giving them “special consideration by
making the Early Retiree Health Care Plan available to them as a
severance benefit upon their anti ci pat ed retirenent or
termnation.” Tinoco's tenporary enploynent was term nated by
Marine Chartering on or about Decenber 31, 1998. Voul garakis was
termnated by Marine Chartering on or about April 30, 1998.
However, Marine Chartering retained Voul garakis as a consultant

until July 1998.



On January 27, 2000, Marine Chartering's Board of Directors
adopted the following resolution: “RESCLVED, That the Early
Retiree Health Care Plan adopted effective January 1, 1989 is
hereby w thdrawn, canceled and discontinued as of February 1,
2000.” Both Appellees were notified by letter that their benefits
under the ERHCP had been term nated.

Appel | ees retained attorney LIoyd N. Frischertz (Frischertz),
who sent a letter to Marine Chartering dated February 18, 2000,
claimng that Appellees were entitled to continue receiving
benefits under the ERHCP even though the Board of Directors had
termnated the plan. Marine Chartering responded to Frischertz's
letter denying the Appellees' clains in a letter dated March 10,
2000, stating:

In both cases, they were given special consideration by

[Marine Chartering] to enjoy the benefits of this plan,

even though, technically, they were not eligible. This

was done in deference to the fact that they would Ilikely

have to be released and it was the Conpany's desire to

provide them with as soft a cushion for |anding as

possi bl e, for as | ong as possible. This was acconplished

t hrough January 31, 2000 when the [Marine Chartering]

Board of Directors finally had to enact its right to

termnate the benefit, not only for these two enpl oyees

to whomthis special consideration was given, but to al

ot hers who were or would be eligible.

As a result of Marine Chartering's response letter, Appellees
filed their Conplaint herein alleging in part that "the early
retirement benefits were in a pay-status, that the benefits had

accrued and [Appellees] had becone vested and, as such, under

ERISA, Marine Chartering legally could not termnate said



benefits.™ In addition, Appellees clained "nonthly early
retirement benefits . . . together with prejudgnent interest and
reasonable attorney's fees." On or about Septenber 26, 2000,
Marine Chartering filed an Answer to Appell ees' Conplaint denying
the allegations and praying for judgnent denying the relief
demanded in the Conpl aint and requested that reasonable attorney's
fees and costs be awarded to Marine Chartering.

On February 26, 2001, Marine Chartering filed a Mtion for
Summary Judgnent on the grounds that the benefits offered to and
accepted by Appellees were a non-vested and term nabl e severance
pay arrangenent and, therefore, an enployee welfare benefit plan
wthin the neaning of ERI SA The district court, however,
questi oned whet her the benefits received by Appel | ees were actual |y
subject to ERI SA, or whether they instead should be viewed sinply
as two isolated agreenents to pay Appellees a fixed anmount unti
their 62nd birthdays. The district court was concerned that in the
|atter event, it would lack subject matter jurisdiction over the
case. As aresult, the district court denied Marine Chartering's
nmotion for sunmary judgnent “as premature, w thout prejudice to be
re-urged at a later date if appropriate,” and ordered the parties
to brief the issue of whether federal subject matter jurisdiction
was present in the case.

After reviewing the briefing on the issue, the district court
entered a Mnute Entry finding that: “To the extent that the
continuing nature of the paynents in this case m ght make the i ssue
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before it a close call, the Court observes that the litigants, who
appear to consent to federal jurisdiction, have sinply failed to
conclusively establish it.” The district court concluded that “it
appears the paynents to [Appellees] were not nmade pursuant to an
ERI SA- governed plan.” Therefore, the district court entered
Judgnent on August 2, 2001, dism ssing the Appellees' suit wthout
prejudice. The district court noted in a footnote that it was not
ruling on any state law clains such as breach of contract that
Appel | ees may have.

Mari ne Chartering now appeals the district court's judgnent,
contending that the district court erred in denying its notion for
summary judgnent, and that this Court should reverse that ruling
and render judgnent granting Marine Chartering' s notion. Mar i ne
Chartering also requests this Court to award it reasonable
attorney's fees and costs, an issue which Marine Chartering
cont ends shoul d be remanded to the district court for determ nation
of the anpbunts to be recovered.

DI SCUSSI ON

This Court's reviewof subject matter jurisdictionis plenary.
Ceres @ulf v. Cooper, 957 F.2d 1199, 1204 (5th Gr. 1992). Wen a
district court dismsses an action for |ack of subject matter
jurisdiction based on the “undi sputed facts in the record,” this
Court is limted “to determning whether the district court's

application of the lawis correct and whether the facts are i ndeed



undi sputed. Qur review of the district court's application of the
law is, of course, de novo.” Ynclan v. Departnent of Air Force,
943 F.2d 1388, 1390 (5th Cr. 1991).

Marine Chartering contends that it set up an adm nistrative
schene to pay benefits to Appell ees on a regul ar basis, rather than
offering them a one-tine, |unp-sum paynent triggered by a single
event. Marine Chartering, therefore, argues that the Appellees
severance pay plan under which they claimbenefits is an enpl oyee
wel fare benefit plan within the neaning of ERI SA such that federal
subject matter jurisdiction exists. See 29 U.S.C. § 1002(1)
(defining "enpl oyee wel fare benefit plan").

Appel l ees, on the other hand, contend that the change of
control of Marine Managenent was the single event that triggered
Marine Chartering's obligation to pay benefits. Ther ef or e,
Appel | ees argue there was no need for an ongoing admnistrative
program to process clains and benefits. Appellees, furthernore,
assert that the sinple arithnmetical calculations and clerical
determ nations that Marine Chartering was required to nake under
the ERHCP sinply do not anpbunt to the “ongoing, particularized,
adm ni strative, discretionary anal ysis” contenpl ated under ERI SA
See Bogue v. Anpex Corp., 976 F.2d 1319, 1323 (9th Gr. 1992).

Congress passed ERISAin 1974 “to saf eguard enpl oyees fromt he
abuse and m smanagenent of funds that had been accunulated to

finance various types of enployee benefits.” Massachusetts v.



Morash, 490 U.S. 107, 112 (1989). To acconplish that goal,
Congress “established extensive reporting, di scl osure, and
fiduciary duty requirenents to i nsure agai nst the possibility that
t he enpl oyee' s expectation of the benefit woul d be def eated t hrough
poor nmanagenent by the plan adm nistrator.” ld. at 115. An
agreenent to pay severance benefits nmay constitute an enpl oyee
wel fare benefit plan. However, such an agreenent is subject to
ERI SA's control only if it creates benefits requiring “an ongoi ng
adm nistrative programto neet the enployer's obligation.” Fort
Hal i fax Packing Co. v. Coyne, 482 U S. 1, 11 (1987).

In Fort Halifax Packing Co., the Suprene Court held that a
state statute requiring enployers who ceased operations to nake a
one-tinme severance paynent to enpl oyees was not preenpted by ERI SA
482 U. S. at 12. The Court reasoned that although the one-tine
paynment was a benefit, it was not a benefit plan: “The requirenent
of a one-tinme, lunp-sum paynent triggered by a single event
requi res no adm ni strative schene what soever to neet the enpl oyer's
obligation.” |Id. The Court further noted that “[t]o do little
more than wite a check hardly constitutes the operation of a
benefit plan.” Id.

As noted by the district court in the present case, on the
ot her end of the spectrumlies Bogue in which the Ninth Grcuit was
faced wth a severance programthat provi ded benefits to executives

who, in the event of a takeover, were not offered “substantially



equi val ent" enploynent by the purchasing conpany. 976 F.2d at
1321. In order to inplenent the severance program managenment was
required to nake case-by-case determnations of whether a
conpl ai ni ng enpl oyee's job was “substantially equivalent” to his
pre-acqui sition job. ld. at 13283. The Ninth Crcuit concluded
that the plan was covered by ERI SA. The court noted: “Although the
program |ike the plan[] in Fort Halifax, . . . was triggered by a
singl e event, that event woul d occur nore than once, at a different
time for each enployee. There was no way to carry out that
obligation wth the unthinking, one-tine, nondi scretionary
application of the plan [as did the] admnistrators in Fort
Halifax. . . .7 | d. Therefore, the court concluded that the
conpany “was obligated to apply enough ongoing, particularized,
adm nistrative, discretionary analysis to nake the programin this
case a ‘plan.”” Id.

Simlarly, in Perdue v. Burger King Corporation, this Court
concluded that the “Burger King Job Elimnation Progrant was
governed by ERI SA because it required an adm ni strative schene for
it to function. 7 F.3d 1251, 1252 (5th G r. 1993). Burger King
initiated the elimnation program to ease the inpact on its
enpl oyees as part of an internal reorganization plan to elimnate
several managenent tiers. 1d. The program provided a three-year
period from the date of inplenentation in which any full-tine

enpl oyee who lost his job as a result of a job elimnation plan or
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reduction in workforce was entitled to receive certain severance
benefits. 1d. This Court concluded that the plan was governed by
ERI SA because it was “in effect for three years, applied to two
nati on-w de per sonnel reorgani zati ons, and required an
‘“adm nistrative set-up’ to nonitor and facilitate provision of
benefits.” |1d. at 1253 n.5.

Not abl y, severance plans that provide certain benefits over a
period of time do not necessarily require an ongoi ng adm ni strative
schene. For exanple, in Fontenot v. NL Industries, Inc., a “golden
parachute” agreenment that required paynents over a three-year
period rather than a | unp-sum paynent was found not to be governed
by ERI SA. 953 F.2d 960 (5th Cir. 1992). In Fontenot, NL
I ndustries was the target of a takeover. |d. at 961. |In order to
bl ock any takeover attenpts, NL Industries instituted the NL Seni or
Executive Severance Pl an. | d. The plan provided that if an
executive was termnated within two years of a change of control
the conpany would pay the executive a lunp sum cash paynent of
three tinmes his highest annual conpensation for the preceding three
years and a three year continuation of “certain” benefits. | d.

Even though the plan required three years of paynents, this Court

concl uded: “NL Industries' severance plan involves ‘a one-tine
| unp sum paynent triggered by a single event . . . that may never
materialize,’” it ‘requires no admnistrative schene what soever to

nmeet the enployer's obligation,” and ‘[t]he enpl oyer assunes no

11



responsibility to pay benefits on a regular basis.’”” Id. at 962
(quoting Fort Halifax, 482 U. S. at 12).

Furthernore, even though benefit funds are paid out of the
general assets of a conpany instead of a separate fund, the benefit
pl an can still be governed by ERISA. Fort Halifax, 482 U. S. at 17-
18 (citing Holland v. Burlington Indus., Inc., 772 F.2d 1140 (4th
Cr. 1985) and G lbert v. Burlington Indus.,Inc., 765 F.2d 320 (2d
Cir. 1985)). In Fort Halifax, the Suprene Court indicated that the
i nqui ry should not necessarily be where the funds are com ng from
but whet her severance benefits are being paid pursuant to a plan.
ld. at 18. As the Court stated: “I'l']f an enployer has an
adm ni strative schene for paying benefits, it should not be able to
evade the requirenents of the statute nerely by paying those
benefits out of general assets.” Id.

The district court was correct in concluding that the present
case resenbles Fort Halifax nore than Bogue. Marine Chartering's
ERHCP offered Appellees the choice of a |unp-sum paynent or a
streamof paynents until they reached the age of 62. Regardl ess of
how Appel | ees chose to recei ve those paynents, the total anobunt to
be paid was based on a one-tine cal cul ation using a fixed fornul a.
Under the fornmula, age (which nmust have been a mninum of 55) is
added to the nunber of years of service (which nust have been at
| east 15 years). Appellees then received a percentage of what they

woul d normal Iy receive in Social Security based on the total nunber
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arrived at through the above cal culation. Significantly, Appellees
provide no evidence that the ERHCP requires an admnistrative
schene t o make ongoi ng di scretionary deci si ons based on subjective
criteria. And, as this Court held in Fontenot, sinply because
Marine Chartering offered Appellees the option of receiving that
paynment over a period of tinme does not nean that the ERHCP anopunts
to an adm nistrative scheme. 953 F.2d at 961, see also Janes v.
Fl eet/ Norstar Financial Goup, Inc., 992 F.2d 463, 466 (2d Cr.
1993) (finding that enpl oyee's option to receive a one-tine paynment
in bi-weekly installnments rather than in a lunp sumdi d not i npact
the court's decision that the severance plan was not controlled by
ERISA). To the contrary, witing a check each nonth is hardly an
adm ni strative schene. Fort Halifax, 482 U S at 12.

The district court, therefore, correctly found that the ERHCP
under whi ch Appellees claimbenefits is not governed by ERI SA. As
a result, the district court properly concluded that federal
subj ect matter jurisdiction does not exist: “Were federal subject
matter jurisdiction is based on ERI SA, but the evidence fails to
establish the existence of an ERISA plan, the claim nust be
dism ssed for lack of subject matter jurisdiction.” Kulinski v.
Medtronic Bio-nedicus, Inc., 21 F.3d 254, 256 (8th Cr. 1994);
accord Menorial Hosp. Sys. v. Northbrook Life Ins. Co., 904 F.2d
236, 240 (5th G r. 1990) (noting the question of whether an ERI SA

plan exists is “a jurisdictional one”).
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CONCLUSI ON

Accordi ngly, we AFFIRMthe district court's final judgnent and
order dismssing wthout prejudice the action of Appellees.
Because we conclude that there is no federal subject matter
jurisdiction, we need not reach the issues raised by Marine
Chartering concerning whether the district court erred in denying
Marine Chartering's notion for sunmary judgnment or whet her Marine
Chartering is entitled to recover reasonable attorney's fees and
costs.

AFFI RMED.
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