IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30894
(Summary Cal endar)

NORTH AMERI CAN CAPACI TY | NSURANCE COMPANY,
Pl ai ntiff-Appellant,
vVer sus
BRI STER S THUNDER KARTS, | NC.
Defendant-Third Party Plaintiff-Appellee-Appell ant,
vVer sus

AMERI CAN DYNASTY SURPLUS LI NES | NSURANCE COMPANY;
PALOVAR | NSURANCE CORPORATI ON

Third Party Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Eastern District of Loui siana

April 11, 2002
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.

PER CURI AM

Plaintiff-Appellant North Amrerican Capacity I nsurance Conpany
(North Anmerican) appeals the district court’s ruling that North
American waived its right to deny coverage to Brister’s Thunder
Karts, Inc. (Brister’s), thereby nmaking North Anerican solely
responsi bl e for providing defense and coverage to Brister’s in the

underlying suit. The facts of this case, as set forth in the



district court’s Findings of Fact and Concl usi ons of Law, which we
append hereto, are undisputed, |eaving us with only a question of
state law, to wit, whether Louisiana s waiver doctrine precludes
North Anmerican’s denial of coverage to Brister’s.

We have thoroughly reviewed the facts and applicable | aw as
reflected in the appellate briefs of the parties, the record on
appeal, and the district court’s conprehensive opinion. Qur review
satisfies us that the district court correctly decided this case.
Rat her than waste judicial resources by witing a separate opinion,
whi ch woul d be essentially duplicative of the work of the district
court, we express our full agreenent with that court’s reason and
di sposition of the case. W therefore adopt the district court’s
opinion in full, incorporate it herewith, append it hereto, and
affirm the judgnent. Any remaining clains by Brister’s against
ei ther Anmerican Dynasty Surpl us Lines |Insurance Conpany or Pal omar
| nsurance Corporation are disni ssed as noot.?

AFFI RVED.

! Pal omar, the insurance brokerage firm that forwarded the
claimagainst Brister’s to North Anerican, submtted a brief urging
af firmance of the district court’s judgnent di sm ssing Pal omar from
the suit. Brister’s did not appeal this issue inits opening brief
and thus we need not consider it. In any case, affirmance vel non
of the Fed. R Cv. P. 12(b)(6) dismssal of Palomar vis-a-vis
Brister’s is nooted by our conclusion that North Anmerican waived
its right to deny coverage to Brister’s.
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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF LOU SI ANA

NCORTH AMERI CAN CAPACI TY I NS. CO * CVIL ACTI ON
VERSUS * NO. 00-429
BRI STER S THUNDER KARTS, | NC. * SECTI ON “L”

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

PROCEDURAL HI STORY

On February 10, 2000, North Anmerican Capacity Ins. Co. (“North
Anmerican”) filed suit seeking a declaratory judgnent that they are
not liable to provide insurance coverage to Brister’s Thunder
Karts, Inc. (“Brister’s”). On Septenber 5, 2000, Brister’s filed
a third-party conplaint against Geat Anerican Ins. Co., doing
busi ness as Anerican Dynasty (“Great Anerican”), and Pal omar Ins.
Co. (“Palomar”). Brister’s seeks to hold G eat Anerican liable to
provi de i nsurance coverage. Palomar was di sm ssed pursuant to Rule
12(b) (6) on June 8, 2001. This case cane on for trial wthout a

jury on July 9, 2001.

The Court, having carefully considered the pleadings,
depositions, answers to interrogatories, and adm ssions, together
wth affidavits, and pursuant to Rul e 52(a) of the Federal Rules of
Cvil Procedure, hereby enters the follow ng findings of fact and

conclusions of |[|aw To the extent that any findings of fact



constitute a conclusion of Iaw, the Court hereby adopts it as such,
and to the extent that any conclusions of |aw constitute a finding

of fact, the Court hereby adopts it as such.

FI NDI NGS OF FACT

(1)
North American Capacity Insurance Conpany is a New Hanpshire

corporation with its principal place of business in New Hanpshire.

(2)
Brister's Thunder Karts, Inc. is a Louisiana corporation with

its principal place in Louisiana.

(3)
Great Anerican | nsurance Conpany, doing business as Anerican
Dynasty Surplus Lines, Inc., is a foreign corporation with its

princi pal place of business outside Louisiana.

(4)
Pal omar | nsurance Conpany is an Al abama corporation doing
busi ness in Loui si ana.
(5)
Def endant Brister’'s entered into an insurance contract

agreenent wwth plaintiff North Arerican to purchase a “cl ai ns- nade”



policy (the “North American Policy”).2 The North Anerican Policy
covered Brister’'s from Cctober 12, 1995 to October 12, 1996.
Before it expired, the policy was cancelled by Brister’s effective
on July 29, 1996.

(6)

Upon cancellation, Brister’s entered into a new insurance
contract wwth Great Anerican, to purchase a “clainms-mde” policy
(the “Great Anerican Original Policy”). The effective coverage
period for the Geat Anerican Oiginal Policy was between July 29,
1996 and July 29, 1997. Prior to the expiration of the Geat
Anmerican Original Policy, Geat Anerican issued a renewal policy to
extend coverage from July 29, 1997 through July 29, 1998 (the
“Great Anerican Renewal Policy”).

(7)

Brister’s sought performance of its insurance coverage after
being sued in state court by Rolland and Sue LeBl anc (the “LeBl anc
Lawsuit”) for facial injuries suffered by their daughter whil e she
was riding in a Brister’s go-cart. The alleged facial injury

occurred on May 17, 1996, and Brister’'s was served with and

2 Aclainms-mde policy is one “where coverage attaches only if the
negligent harmis discovered and reported within the policy period
in contrast wwth ‘an occurrence’ policy which nerely requires the
comm ssion of the negligent act during the policy' s effective
period regardl ess of the date of discovery and reporting.” Case v.
Loui siana Medical Mitual |Insurance Co., 624 So.2d 1285, 1289
(La. App. 3 Gir. 1993) (enphasis in original).



received notice of the LeBlanc Lawsuit conplaint on August 19,

1997.
(8)
On August 20, 1997, Brister's sent the petition to its
i nsurance broker, Pal omar. On August 21, 1997, Pal omar
acknowl edged receipt of the claim by facsimle. Pal omar al so

attached a copy of the loss notice that it had sent to North

Ameri can on August 20, 1997.

(9)

Upon receiving the loss notice from Pal omar, North Anerican
proceeded to appoint counsel to defend Brister’s in the LeBlanc
Lawsuit on August 25, 1997.% |In addition, Brister’'s paid $25, 000
in attorney’'s fees as required by the deductible of the North
Aneri can Policy.

(10)
North Anerican seeks a declaratory judgnent declaring that

they are not liable to provide Brister’s with insurance coverage.

CONCLUSI ONS OF LAW

(1)
This Court has jurisdiction pursuant to 28 U S.C. § 1332.

3 Mary Ham Iton, Esquire of the Law Firm of Voorhies & Labbe, was
chosen to represent Brister’s whom she has vigorously defended in
the LeBlanc Lawsuit until the present tine.



(2)

Venue is appropriate for this district pursuant to 28 U S. C
§ 1391.

(3)

North American asserts that it did not waive its right to a
coverage defense by appointing counsel to defend Brister’s claim
asserted after the coverage period had expired. In support of its
position, North American cites Tate v. Charles Aguillard Ins. &
Real Estates, Inc., 508 So.2d 1371, 1374 (La. 1987), for the
proposition that an i nsurer does not wai ve the coverage conditions
of the insurance policy by its conduct or actions. Moreover, North
Ameri can explains that waiver cannot be used to extend insurance
coverage to a risk not properly withinthe limts of the policy as

witten. See Tate, 508 So.2d at 1374.

(4)

North Anmerican’s reliance on Tate is ill founded. |In Tate,
t he Loui si ana Suprene Court concluded that “there i s no fundanent al
di fference between conditions which have been cl assified as going
to coverage and those classed as furnishing a ground for
forfeiture.” 1d. The Louisiana Suprene Court held “that waiver
may apply to any provision of an i nsurance contract under which the
i nsurer knowi ngly and voluntarily elects to relinquish his right,

power or privilege to avoid liability, even though the effect may



bring within coverage risks originally excluded or not covered.”
ld. at 1375 (enphasi s added).
(5)

The Loui siana Suprene Court in Steptore v. Masco Construction
Co., Inc., 643 So.2d 1213 (La. 1994), reaffirned the Tate principle
in a suit alnost factually identical to the present case. I n
Steptore, the court considered whether a liability insurer who
knew of facts indicating that it had the right to deny coverage
wai ved its coverage defense by undertaking the insured s defense
W t hout obtai ni ng a nonwai ver agreenent to reserve its rights. See
Steptore, 643 So.2d at 1213. At the tinme of the event giving rise
tothe claim the facts of the case clearly indicated that insurer
had know edge that insured was in breach which was sufficient for

insurer to deny coverage. See id. at 1215-1217.

(6)

Like the insurer in Steptore, North Anerican knewthat it had
received notice of Brister’s claim nore than a year after the
coverage had | apsed. In Steptore, the insurer did not deny
coverage or enter into an agreenent reserving the right to deny
coverage until six nonths after it appointed counsel to undertake
insured’ s defense. See id. at 1215. North Anerican did not obtain

a nonwai ver agreenent reserving its right to deny coverage, and



unli ke the Steptore insurer, it waited three years to deny coverage
for the first tine. Because North Anerican assunmed Brister’s
defense without reserving its rights or otherwise protecting its
interests, it waived any coverage defense it may have had under its

policy with Brister’s. See id. at 1217.

(7)

North Anerican assunmed and continued the defense of the
insured in the face of facts indicating that it had a right to deny
coverage. See id. at 1216 (stating that an insurer is charged with
know edge of the contents of its own policy). Furthernore, North
American did not obtain a nonwai ver agreenent to reserve its right
to deny coverage. See Peavey Co. v. MV ANPA, 971 F.2d 1168, 1175
(5th Cr. 1992) (stating that an insurer must obtain a nonwaiver
agreenent to reserve its rights when a conflict of interests arises
and the i nsurer has know edge of facts indicating noncoverage). As
a result, the Court finds that North Anerican wai ved any coverage

defense it may have had under the policy.

(8)
North Anmerican shoulders all liability in this case because
the escape clause of the Geat Anerican Policy and the pro rata
clause of the North American Policy are both given effect and

control. See Citgo Petroleum Corp, v. Yeargin, Inc., 690 So.2d



154, 167 (La.App. 3 Gr. 1997) (stating that conflicting “escape”
and “pro rata” clauses are not nutually repugnant and thus are
given effect). Geat Anerican concedes that at the tine the claim
was nmade to Brister’s its policy was in force and effect. However,
the Great Anerican Policy contains an “escape clause” whi ch denies
coverage to an insured who is covered by the terns of another
i nsurance policy. In this case, the “other insurance policy
available to the insured” referenced in Geat Anerican’ s escape
clause is the North American Policy because North Anmerican insured
Brister’s and waived its coverage defense. The North Anerican
Policy also contains a “pro rata clause” that allocates the share
of theliability equally or according to the terns of the policies.
Therefore, Geat Anerican escapes coverage by operation of its
escape clause and pro rata cl ause because Brister’s is covered by

the North Anerican Policy.

| V.

CONCLUSI ON

On the basis of the foregoing findings of fact and concl usi ons
of law, the Court finds that plaintiff North American waived its
coverage defense. Consequently, North Anerican is liable to

provi de i nsurance coverage to Brister’s.

This is the judgnent of the Court.



New Orl eans, Loui si ana

s/ ELDON E. FALLON

UNI TED STATES DI STRI CT JUDGE



