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KING Chief Judge:

Def endant s- Appel | ants Steven Stepp and Vel ocity Power Boats,
Inc. appeal the district court’s judgnent denying their notion to
dismss Plaintiff-Appellee Louisiana Farm Bureau | nsurance
Conpany’s conplaint for |ack of personal jurisdiction.
Def endant - Appel | ant s Thor oughbred Power Boats, Inc., Velocity
Power Boats, Inc., and Steven Stepp appeal the district court’s
award of damages in favor of Plaintiff-Appellee George Randal
Patin and Plaintiff-Appellee Louisiana Farm Bureau | nsurance
Conpany, arguing that the district court inproperly failed to
condi tion execution of the redhibition judgnent in favor of these
plaintiffs on tender to Thoroughbred of the boat that is the
subject of the redhibition claim For the foll ow ng reasons, we
AFFI RM t he judgenent of the district court, excepting that
portion of the judgnent awardi ng damages based on the redhibition
claim W VACATE the portion of the district court’s judgnent
awar di ng damages based on the redhibition clai mand REMAND t he

case to the district court for recal cul ati on of damages

consistent with this opinion.



|. Factual and Procedural Background

On May 6, 1995, George Randall Patin and Laura Wer Patin
(the “Patins”), along with Catherine Irene Boley and Darin Lane
Wat ki ns (“Bol ey and Watkins”), were involved in a boating
acci dent while operating a boat manufactured by Thoroughbred
Power Boats, Inc. (“Thoroughbred”) and purchased by the Patins
from Thunder Marine, Inc. (“Thunder Marine”). The Patins filed
suit agai nst Thoroughbred and Thunder Marine in Louisiana state
court alleging that the accident was caused by a defective
condition of the boat and seeking recovery for the purchase price
of the boat and recovery for personal injuries and ot her damages
arising fromthe accident. Boley and Watkins filed a separate
suit agai nst Thoroughbred, also in Louisiana state court, seeking
recovery for damages arising fromthe accident. The Patins’
i nsurer, the Louisiana Farm Bureau | nsurance Conpany (“the
LFBIC), filed a third state court action under subrogation to
recover the anounts it paid to or on behalf of the Patins for
damage to the boat, salvage and storage of the damaged boat, and
|l oss of Ms. Patin’s jewelry in the accident.

On Thoroughbred’s notion, all three suits were renoved to
federal district court based on diversity of citizenship. The
district court then consolidated the suits into the instant

action. Thoroughbred! filed answers to the Plaintiffs’

. Thor oughbred agreed to assune the defense of Thunder
Marine and to indemify and hold Thunder Marine harm ess from any
j udgnent .



conplaints.? These answers did not question the Louisiana
federal district court’s authority to exercise personal
jurisdiction over Thoroughbred. The Plaintiffs then noved for
partial summary judgnent as to liability. Thoroughbred did not
respond to this notion. Accordingly, on May 19, 1997, the
district court granted partial summary judgnent in favor of the
Plaintiffs, finding that the boat was defective and that
Thor oughbred was |iable to the Plaintiffs in redhibition and
under the Louisiana Products Liability Act.?3

The Plaintiffs subsequently becane aware that Thoroughbred
had ceased doi ng business. Accordingly, on July 30, 1997, the
Plaintiffs filed two anended conpl ai nts nam ng Steven Stepp
(“Stepp”) and Velocity Power Boats (“Velocity”) as additional
def endants, alleging that Velocity was a “successor corporation”
to Thoroughbred and that Velocity and Thoroughbred were both
alter egos of Stepp.* The first of these anended conpl aints,
filed by the individual plaintiffs (i.e., the Patins and Bol ey
and Watkins), was never served on either Stepp or Velocity, and
was subsequently dism ssed w thout prejudice. However, the

LFBI C, who filed the second anended conpl ai nt, sought and

2 The Patins, Boley and Watkins, and the LFBIC will be
referred to collectively in this opinion as “the Plaintiffs.”

3 At this tinme, the consolidated cases were assigned to
Chi ef Judge Pol ozola. The cases subsequently were transferred to
Judge Mel ancon on June 30, 2000.

4 Thor oughbred, Stepp, and Velocity will be referred to
collectively in this opinion as “the Defendants.”
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obtai ned Stepp’s and Velocity’'s consent to wai ve service.?®

Stepp and Velocity filed a notion to dismss the LFBIC s
anended conplaint, arguing that the Louisiana federal district
court | acked personal jurisdiction over them On May 21, 1998,
the district court denied Stepp and Velocity’s notion to dism ss
W t hout prejudice, in order to allow for discovery.

On Decenber 15, 1998, Stepp and Velocity filed a notion for
summary judgnent, seeking to dism ss the LFBIC s anended
conplaint for lack of personal jurisdiction, and, alternatively,
seeking a judgnent on the nerits that there was insufficient
evidence to raise a genuine issue of material fact regarding the
appropri ateness of piercing the corporate veil of Thoroughbred or
I nposi ng successor corporation liability upon Velocity. The
district court found that it |acked personal jurisdiction over
Stepp and Velocity.® However, the court held open the
possibility that Stepp and Velocity m ght be subject to personal
jurisdiction if those defendants were found |liable (based on the
doctrines of piercing the corporate veil and successor liability)

for clai ns agai nst Thoroughbred, because Thoroughbred waived its

5 Thus, at this point in the litigation, the only
defendant to the individual plaintiffs’ actions is Thoroughbred,
whi | e Thoroughbred, Velocity, and Stepp are all defendants to the
LFBI C s acti on.

6 The court adopted this finding froma determ nation
made by District Judge John Parker in a separate series of civil
actions against Velocity. See Ruling on Motion to Dismss, Cvil
Action Nos. 97-1092 and 98-402.



personal jurisdiction defense.’” The district court accordingly
deni ed Stepp and Velocity’'s notion for summary judgnent, finding
that there were genuine issues of material fact regardi ng whet her
Thor oughbred’ s corporate veil could be pierced and whet her

Vel ocity could be held |iable as a successor corporation of

Thor oughbr ed.

The court conducted the danages phase of the trial as a
bench trial on July 17 and 18, 2001. At the close of the
Plaintiffs’ evidence, the Defendants noved for judgnent as a
matter of |aw pursuant to Federal Rule of Cvil Procedure 52(c),
arguing: (1) that the LFBIC s action against Stepp and Velocity
shoul d be dism ssed for |ack of personal jurisdiction; and in the
alternative, (2) that the LFBIC s action agai nst Stepp and
Vel ocity shoul d be di sm ssed because the Plaintiffs failed to
show that piercing the corporate veil or inposing successor
liability was appropriate.

The district court issued a nenorandum ruling dated
Septenber 21, 2000. The district court held that, under the
choice of law rules of the forumstate (i.e., Louisiana), the
substantive | aw of Florida governed the court’s determ nations
whet her Velocity was a successor of Thoroughbred and whet her the

corporate veil could be pierced. The district court determ ned

! Both parties agree that Thoroughbred waived its defense
to personal jurisdiction by filing an answer to the Plaintiffs’
original conplaints without raising the issue of personal
jurisdiction.



that, under Florida |aw, Velocity was the successor of

Thor oughbred because the transformati on of Velocity and

Thor oughbred constituted a “de facto nerger” of the two
corporations and because Velocity was nerely a continuation of
its predecessor, Thoroughbred. The district court also held
that, under Florida law, it was appropriate to pierce the
corporate veil and hold Stepp liable for the obligations of

Vel ocity and Thoroughbred.® Accordingly, the district court

8 I n support of these conclusions, the district court

entered, inter alia, the follow ng findings of fact:
12. Until August, 1996, Stepp manufactured
[ pl easure] boats through Thoroughbred Power
Boats, Inc.
13. I n August, 1996, Thoroughbred ceased
manuf acturing and selling pleasure boats.
14. I n August, 1996, Velocity Power Boats,
I nc. began manufacturing and selling pleasure
boat s.
15. Beginning in August, 1996, Stepp
manuf actured his boats through Vel ocity.
19. The boats nmanufactured by Velocity after
July 1996, were essentially the sane boats
t hat had been manufactured by Thoroughbr ed.
20. Thoroughbred and Vel ocity were wholly
owned by Steven Stepp and his wfe.
21. Steven Stepp and his wife were the only
of ficers and board nenbers of Thoroughbred
and Vel ocity.
22. Thoroughbred and Vel ocity shared the
sane address and tel ephone nunbers.
23. After August 1996 Steven Stepp | eased
the sanme property to Velocity that he had
| eased to Thoroughbred prior to August, 1996.
24. After August 1996, Thoroughbred “I| eased”
its enployees; and after July, 1996, nany of
the sanme “l eased” enpl oyees becane the
“l eased” enpl oyees of Vel ocity.

éé: By check dated August 13, 1996, Velocity
transferred $80, 000 to Thoroughbred.
30. On or about Septenber 5, 1996, $60, 000
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concluded that it was appropriate to inpute Thoroughbred’ s wai ver
of the defense of |ack of personal jurisdiction to Velocity and
Stepp and to hold Velocity and Stepp |iable for Thoroughbred’ s

obligations to the LFBIC.®

was transferred fromVelocity to
Thor oughbr ed.

32. Steven Stepp’'s testinony was | ess than
credible, in particular, but not limted to
his testinony accounting for the transfer of
$80, 000 and $60, 000 from Velocity to

Thor oughbred and his contention that he took
certain corporate or econom c action because
hi s accountant or attorney told himto do so.
33. Steven Stepp did not provide a

sati sfactory or believable rational [sic] for
the transformati on of Thoroughbred and

Vel ocity in 1996.

34. That Thoroughbred m ght have an
obligation as a result of a judgnent in this
lawsuit was a factor in Steven Stepp’s

deci sion to discontinue the manufacture of
boats t hrough Thoroughbred and begin
production through velocity.

38. Velocity is the successor corporation of
Thor oughbr ed.

39. The transformation of Velocity and

Thor oughbred constituted a “de facto nerger”
of the two corporations.

40. Velocity is nerely a continuation of its
predecessor, Thoroughbr ed.

41. Velocity is and Thoroughbred was the
alter ego of Steven Stepp.

42. As there was inproper conduct by
defendants in the transformation of Velocity
and Thor oughbred which was used to m sl ead
creditors or avoid liabilities of

Thor oughbred, the corporate veils of Velocity
and Thor oughbred shoul d be pierced.

o Regardi ng the redhibition issue, the district court
found that cal culation of damages for the total |oss of a boat
was anal ogous to cal cul ation of damages for the total |oss of a
car. The court found that, under Louisiana |aw, when a boat is
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Pursuant to this ruling, on Septenber 22, 2000, the district
court entered judgnent: (1) in favor of George Patin against
Thor oughbred for the sum of $23,000 m nus the sal vage val ue of
the boat; (2) in favor of Laura Patin agai nst Thoroughbred for
the sum of $2328; (3) in favor of Boley and Wt ki ns agai nst
Thor oughbred for the sums of $3841 and $3836, respectively; and
(4) in favor of the LFBIC agai nst Thoroughbred, Velocity, and
Stepp in the sumof $49,004. The district court also ordered the
parties to file a joint stipulation as to the sal vage val ue of
the boat or to notify the court that such stipulation was not
possible within twenty-one days after entry of judgnent.

The parties subsequently proved unable to reach an agreenent
as to the salvage value of the boat. The district court
accordingly instructed Magi strate Judge Stephen R edlinger to
conduct a hearing inquiring into the sal vage val ue of the boat.
On February 9, 2001, the nmagistrate judge issued a report that
deterni ned the sal vage val ue of the boat to be $5000, and a
recomendation that this anmount be deducted fromthe award to
Ceorge Patin. On June 6, 2001, the district court concurred with
the magi strate judge’s findings and ordered that the sal vage
val ue of the boat be set at $5000 and that the previously-entered

judgnent in favor of George Patin be reduced by that anount.

totally lost as a result of an accident, the ower is entitled to
the market val ue of the boat before the accident, |ess sal vage
val ue, if any.



Thor oughbred, Velocity, and Stepp filed the instant appeal
of the district court’s judgnment on Cctober 20, 2000, ° arguing:
1) that Stepp is not |liable to the LFBIC because the corporate
vei |l s of Thoroughbred and Vel ocity cannot be pierced to reach
Stepp; 2) that Velocity is not liable to the LFBI C because
Vel ocity is not the successor corporation of Thoroughbred; 3)

t hat Thoroughbred’ s wai ver of the defense of |ack of personal
jurisdiction should not be inputed to Velocity and Stepp under
the theories of piercing the corporate veil and successor
corporation liability because Stepp and Velocity specifically
all eged the defense of |ack of personal jurisdiction in their
first responsive pleading; and 4) that the district court erred
in failing to condition execution of judgnment as to George Patin
and the LFBIC s redhibition clains on tender of the boat to

Thor oughbred. W address each of these clainms in turn. !

10 The Defendants subsequently filed an anended notice of
appeal on June 19, 2001, after the salvage val ue of the boat was
determ ned. As both parties agree, this anended notice of appeal
provides this court with appellate jurisdiction.

1 Though ordinarily the issue of subject matter or
personal jurisdiction nust be considered by the court before
ot her chal |l enges “since the court nust find jurisdiction before
determning the validity of a claim” Mran v. Kingdom of Saudi
Arabia, 27 F.3d 169, 172 (5th Cr. 1994) (quoting Gould, Inc. V.
Pechi ney Ugi ne Kuhl mann, 853 F.2d 445, 449 (5th Cr. 1988)),
because the factual determ nations that we review in assessing
the successor liability of Thoroughbred and the personal
liability of Stepp are also the factual determ nations critical
to our adjudication of the personal jurisdiction issue, for the
sake of conveni ence we address the successor liability and
personal liability issues first. Cf. Spector v. LQ Mtor |nns,
Inc., 517 F.2d 278, 284 (5th Cr. 1975) (noting that when
“jurisdictional and substantive issues are factually neshed” and

10



1. Ddthe district court err in piercing the corporate veil of
Thor oughbred and Vel ocity to reach Stepp?

In this diversity case, we apply the choice of |aw rul es of
the forumstate (i.e., Louisiana) to ascertain which state's |aw
governs the substantive determ nation whether to pierce a

corporate veil. Marchesani v. Pellerin-Mlnor Corp., 269 F.3d

481, 485 (5th Cir. 2001). The Louisiana Suprene Court has not
explicitly determ ned what law is applicable in evaluating

whet her to pierce the corporate veil of a defendant conpany in a
products liability case. Accordingly, this court nust determ ne
as best it can what the state’ s highest court woul d deci de

regardi ng the appropriate choice of lawrule. Howe v. Scottsdale

Ins. Co., 204 F.3d 624, 627 (5th Gr. 2000).

In predicting how the Louisiana Suprene Court woul d decide
this issue, this court will be guided by the decisions of state
i nternmedi ate appellate courts unl ess other persuasive data
i ndi cates that the Louisiana Suprene Court woul d deci de

ot herw se. First Nat’'|l Bank of Durant v.Dougl ass, 142 F.3d 802,

809 (5th Gr. 1998). At |east one Louisiana internediate
appel l ate court has concluded that the | aw of the state of
i ncorporation applies in determning whether it is appropriate to

pierce the corporate veil. See Quickick, Inc. v. Quickick Int’'l,

304 So.2d 402, 406 (La. C. App. 1974). A nunber of federal

“decision on the jurisdictional issues is dependent on decision
of the nmerits” decision on the jurisdictional issue “should .
be reserved until a hearing on the nerits”). W note that both
parties followed this logical structure in their briefing.
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district courts have reached the sane concl usi on when

interpreting Louisiana law in related contexts. See, e.d., San

Franci sco Estates v. Westfeldt Bros., No. 97-1102,

1998 W. 12243 at *4 (E.D. La. Jan. 13, 1998) (holding that that
the substantive | aw of a conpany’s state of incorporation shoul d
be used to determne the viability of its corporate structure);

Powerup of Southeast La. Inc. v. Powerup U S. A ., Inc., 94-1441,

1994 WL 543631 (E.D. La. Cct. 5, 1994) (sane); cf. Lone Star

Indus., Inc. v. Redw ne, 757 F.2d 1544, 1548 n.3 (5th Gr. 1985)

(determ ning that the Louisiana Suprene Court would apply the |aw
of the state of incorporation to determne the viability of a
corporation after dissolution).

In light of these authorities, we agree with the district
court’s determnation that the Louisiana State Suprene Court
woul d nost |ikely conclude that the | aw of the state of
i ncor poration governs the determ nation when to pierce a
corporate veil. Accordingly, this court will apply the | aw of
Florida (the state of incorporation for both Velocity and
Thor oughbred) in assessing whether the district court erred in
piercing the corporate veils of Velocity and Thoroughbred. This
court reviews a federal district court’s decision to pierce the

corporate veil for clear error.® Huard v. Shreveport Pirates,

12 While Erie dictates that we apply Florida substantive
law in determ ning whether it is appropriate to pierce the
corporate veil in the instant case, “as a matter of independent

federal procedure” we utilize our own federal standards of
appellate review in evaluating the district court’s findings.
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Inc., 147 F.3d 406, 409 (5th Cr. 1998); see also Hollowell v.

Oleans Reg'l Hosp. LLC 217 F.3d 379, 385 (5th G r. 2000)

(noting that, while the determ nation whether to pierce to
corporate veil is a factual conclusion subject to deferenti al
review, disputes regarding the particular factfindings that are
necessary to support a decision to pierce the corporate vei
rai se questions of law that this court reviews de novo).

The | eadi ng Fl orida case addressing the piercing of

corporate veils is Dania Jai-Alai Palace, Inc. v. Sykes, 450

So.2d 1114 (Fla. 1984). In Dania Jai-Alai, the Florida Suprene

Court held that in order to pierce the corporate veil of a

def endant corporation, a plaintiff nust prove both: (1) that the
corporation is a “nere instrunentality” or alter ego of the
defendant; and (2) that the defendant engaged in “inproper
conduct” in the formation or use of the corporation. See id. at

1120-21 (quoting Advertects, Inc. v. Sawer Indus., Inc., 84

So.2d 21, 24 (Fla. 1955) (internal quotations omtted)); accord

Bellairs v. Mohrmann, 716 So.2d 320, 322 (Fla. Dist. C. App.

1998). In defining what constitutes “inproper conduct,” the
Florida Supreme Court explained that the corporate veil “wll not

be penetrated either at law or in equity unless it is shown that

M d- Anrerica Pipeline Co. v. Lario Enters., Inc., 942 F.2d 1519,
1524 (10th G r. 1991); cf. Tutor v. Ranger Ins. Co., 804 F.2d
1395, 1398 (5th Gr. 1986) (explaining that “[i]n a diversity
case, we apply the [] federal standard of review to assess the
sufficiency of the evidence in relation to the verdict, but we
refer to state law to determ ne the kind of evidence that nust be
produced to support a verdict”).
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the corporation was organi zed or enployed to mslead creditors or
to work a fraud upon them” [d. at 1120 (quoting Advertects, 84
So.2d at 23-24 (internal quotations omtted)).

Since Dania Jai-Alai, internediate Florida appellate courts

and federal courts applying Florida | aw have el aborated further

on the neaning of “inproper conduct.” |In Steinhardt v. Banks,

511 So.2d 336, 339 (Fla. Dist. C. App. 1987), the Florida
District Court of Appeal for the Fourth District offered a
“workable formula for applying the reference to ‘i nproper
conduct.’” The court stated:

Florida decisions uniformy hold that courts
w Il ook through the screen of a corporate
entity to the individuals who conpose it in
cases in which the corporation was a nere
device or shamto acconplish sone ulterior
purpose, ... or where the purpose is to evade
sone statute or to acconplish sone fraud or
illegal purpose, or where the corporation was
enpl oyed by the stockhol ders for fraudul ent
or m sl eadi ng purposes, was organi zed or used
to mslead creditors or to perpetrate a fraud
upon them or to evade existing personal
liability.

ld. (quoting Tiernan v. Sheldon, 191 So.2d 87, 89 (Fla. Dist. C

App. 1966) (internal quotations omtted). This fornulation has
been cited with approval by other Florida courts and federal

courts applying Florida law. See, e.qg., In re Warnus, 276 B.R

688, 697 (Bankr. S.D. Fla. 2002); In re Hillsborough Hol di nhgs

Corp., 166 B.R 461, 469 (Bankr. MD. Fla. 1994); Acquisition

Corp. of Am v. Am Cast Iron Pipe Co., 543 So.2d 878, 882 (Fla.

Dist. Ct. App. 1989).
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The district court in the instant case found: (1) that
“Velocity is and Thoroughbred was the alter ego of Steven Stepp”
and (2) that “there was inproper conduct by defendants in the
transformati on of Velocity and Thoroughbred which was used to
m slead creditors or avoid liabilities of Thoroughbred.” The
district court thus concluded that “the corporate veils of
Vel ocity and Thoroughbred shoul d be pierced.” The Defendants
contend that the district court’s finding that “inproper conduct”
occurred is clearly erroneous because both corporations (Velocity
and Thor oughbred) “conducted their business publicly and w thout
any subterfuge or deception” and because both corporations
“conplied with all necessary corporate fornmalities and filed al
tax returns required by federal and state law.” However, the
Def endants point to no authority (and i ndependent investigation
reveal s no authority) suggesting a corporate veil my not be
pi erced under Florida | aw when a corporati on has conducted
busi ness publicly and conplied with all necessary corporate
formalities. Several courts interpreting Florida | aw have held
that such factors (particularly observance of corporate
formalities) can be relevant in assessing both alter ego status

and i nproper conduct. See, e.qg., Raber v. Osprey Alaska, Inc.,

187 F.R D. 675, 679 (MD. Fla. 1999) (“Wuere the plaintiff pleads
that a corporation is the instrunentality of the defendant and
that the defendant engaged in inproper conduct by failing to

observe corporate formalities, by comm ngling funds of the

15



corporation with funds of other corporations and with personal
funds, by using the assets of the corporation for his own
personal use, by failing to adequately capitalize the
corporation, and by using the corporate formto avoid liability,
piercing the corporate veil is appropriate.”) (internal citations

and quotations omtted); In re Brickell Inv. Corp., 85 B.R 164,

167 (Bankr. S.D. Fla. 1988) (“Wen determ ning whether an alter
ego theory exists, several factors should be considered

i ncl udi ng; whether corporate formalities were observed; whether
one corporation dom nated another by virtue of its ownership,
control, and congruency of established goals; and whether there
was a transfer or comm ngling of assets between the
corporations.”). However, none of these courts suggest that
observance of corporate formalities (or the | ack thereof) shoul d

be determ native in assessing alter ego status or in determning

whet her i nproper conduct has occurred. Moreover, any such
concl usi on appears inconsistent with the Florida Suprene Court’s
el aboration of the corporate veil-piercing inquiry in Dania Jai
Alai and with the Fourth District Court of Appeals’s subsequent

el aboration in Steinhardt.

Qur own review of the record reveals that nunmerous factors
support the district court’s finding that the transformation of
Thoroughbred to Velocity involved “i nproper conduct.” These
factors include, but are not limted to: the nature of Stepp’ s

financial transactions with the two conpanies, the timng of

16



Stepp’s actions in transferring Thoroughbred’ s activities to
Vel ocity, and Stepp’s admtted use of this transformation to
avoid liability in the instant case. |In addition, our review of
the record al so supports the district court’s finding that
Thor oughbred and Vel ocity are both alter egos of Stepp.
Accordingly, the district court did not clearly err in piercing
the corporate veil in the instant case.
I11. Ddthe district court err in finding that Velocity is
subj ect to successor liability for the obligations of
Thor oughbr ed?

Florida |l aw | i kewi se governs our substantive determ nation
whet her Velocity is subject to successor liability for the
obligations of Thoroughbred. Florida follows the traditional
corporate law rule that a successor corporation does not, as a
general rule, assune the liabilities of a predecessor
corporation. However, Florida also recognizes all four of the
traditionally-accepted exceptions to this rule. Pursuant to
these exceptions, the liabilities of a predecessor corporation
can be inposed upon a successor corporation when: (1) the
successor expressly or inpliedly assunes obligations of the
predecessor; (2) the transaction is a de facto nerger; (3) the
successor is a nere continuation of the predecessor; or (4) the
transaction is a fraudulent effort to avoid the liabilities of

the predecessor. Bernard v. Kee Mg. Co., Inc., 409 So. 2d 1047,

1049 (Fla. 1982).
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The district court determ ned that Velocity should be held
liable for the obligations of Thoroughbred under two of these
exceptions. The court concluded: (1) that “Velocity is nerely a
continuation of its predecessor, Thoroughbred,” and (2) that
“[t]he transformati on of Vel ocity and Thoroughbred constituted a
‘de facto nerger’ of the two corporations.” W need address only
the first of these exceptions.®

The applicability of these exceptions to the rul e agai nst
successor liability is generally treated as an issue of fact by

this court and our sister circuits. See, e.qg., Frank I X & Sons,

Inc. v. Phillipp Textiles, Inc., 165 F.3d 32 (7th Cr. 1998)

(tabl e decision) available at 1998 W. 709463 at *5 (noting that

inposing liability on a successor corporation based on fraudul ent
intent to escape liability “involves . . . reviewng the district
court’s findings of fact, which we can only reverse for clear

error”); Ed Peters Jewelry Co., Inc., v. C&J Jewelry Co., Inc.,

124 F. 3d 252, 269 (1st Cr. 1997) (explaining that “the ‘nere
continuation’ inquiry is multifaceted, and normally requires a
cunul ative, case-by-case assessnent of the evidence by the

factfinder”); Mnzingo v. Correct Mg. Corp., 752 F.2d 168, 175-

76 (5th Gr. 1985) (treating the determ nation whether a

successor corporation should be held |iable for the obligations

13 Wil e the de facto nerger exception and the nere
continuati on exception are related and have sim|lar
characteristics, nost Florida courts have treated them as
separate theories. See Bud Antle, Inc. v. E. Foods, Inc., 758
F.2d 1451, 1457 (11th Gr. 1985) (listing cases).
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of its predecessor on a “continuity of enterprise” theory as a
question of fact for the jury). Accordingly, we reviewthe
district court’s finding that Velocity is a “nere continuation”
of Thoroughbred for clear error. However, to the extent that the
parties dispute the findings required by Florida |aw to support a
determ nation of successor liability, such disputes present |egal

gquestions that we review de novo. Cf. Hollowell, 217 F.3d at 385

(noting that, while the determ nation whether to pierce to
corporate veil is a factual conclusion subject to deferenti al
review, disputes regarding the particular factfindings that are
necessary to support the conclusion that piercing is appropriate
rai se questions of |aw subject to de novo review).

The Fl orida Suprene Court has not significantly el aborated
on the nature of the “nere continuation” exception to the general
rul e agai nst successor liability. Accordingly, we turn to
decisions by state internedi ate appellate courts and federal
courts interpreting Florida | aw for guidance in predicting what
el ements the Florida Suprene Court would find necessary to invoke
this exception.

“The concept of continuation of business arises where the
successor corporation is nerely a continuation or reincarnation
of the predecessor corporation under a different nane.”

Sculptchair, Inc. v. Century Arts, Ltd., 94 F. 3d 623, 630 (11th

Cr. 1996) (quoting Anjad Muinim MD., P.A v. Azar, 648 So. 2d

145, 154 (Fla. Dist. C. App. 1994) (internal citations and
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quotations omtted)). In other words, a “nere continuation of
busi ness” will be found where the purchasing corporation is
merely a “new hat” for the seller with the sanme or simlar

managenent and ownership. Bud Antle, Inc. v. E. Foods, Inc., 758

F.2d 1451, 1458 (11th Gr. 1985) (interpreting the sane “nere
continuation” exception under Ceorgia law). Under Florida |aw,
“a ‘mere continuation of business’ wll be found where one
corporation is absorbed by another, as evidenced by an identity
of assets, l|location, managenent, personnel, and stockhol ders.”

Scul ptchair, 94 F.3d at 630; accord Azar, 648 So.2d at 154.

The district court in the instant case found: (1) that
Thor oughbred and Vel ocity were both wholly owned by Steven Stepp
and his wife; (2) that Steven Stepp and his wife were the only
of ficers and board nenbers of both Thoroughbred and Vel ocity;
(3) that Thoroughbred and Vel ocity shared the sane address and
t el ephone nunbers, and (4) that Stepp | eased the sanme property
and many of the sane enpl oyees to both corporations. These
findings, which are supported by the record, denonstrate an
identity of assets, |ocation, managenent, personnel, and
st ockhol ders between Vel ocity and Thoroughbred, as required by

the courts in Scul ptchair and Azar.

The Defendants argue, however, that such findings are
insufficient to support the conclusion that Velocity is a “nere
continuation” of Thoroughbred. Relying on the Eleventh Grcuit’s

decision in Bud Antle, the Defendants contend that all four
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exceptions to the traditional corporate |aw rule prohibiting
successor liability require a transfer of assets fromthe
predecessor corporation to the successor corporation. See 758
F.2d at 1457 (“All four of these exceptions require a transfer of
assets in order to hold the acquiring corporation liable.”).
Because the district court failed to explicitly find that a
transfer of assets occurred in the instant case, the Defendants
mai ntain that the nmere continuati on exception cannot apply in the
i nstant case.

We need not determ ne whether Florida law requires a
“transfer of assets” (as suggested by the Bud Antle court), or

merely an “identity of assets” (as suggested by the Scul ptchair

and Azar courts) to support application of the nere continuation
exception. To the extent that there is a neaningful distinction
bet ween these two concepts, we assunme w thout deciding that
Florida law requires a transfer of assets. W further find that
the district court’s detailed factual findings, supported by
anpl e evidence in the record, denonstrate the existence of such a
transfer of assets in the instant case.

The district court found, inter alia, that Stepp | eased the

sane equi pnent to Velocity that he had | eased to Thoroughbred,
that Velocity “leased” many of the sanme enpl oyees that

Thor oughbred had previously | eased, and that Velocity
manuf act ured power boats under the sane trade nane that

Thor oughbred had previously used. The Defendants do not contest

21



the accuracy of these findings. The crux of the Defendant’s
position appears to be that, while the assets of Velocity and
Thor oughbred were substantially the sane —i ncludi ng, but not
limted to, the conpani es’ equi pnment, enployees, and trade nane —
no transfer of assets occurred because Thoroughbred never
directly sold any of these assets to Velocity.! However, the
successor liability doctrine does not require evidence of such a
direct sale of assets fromthe predecessor to the successor for
there to be a “transfer of assets” between two corporations.
Initially, as a nunber of federal courts interpreting the
mere continuation exception have recogni zed, a “transfer of
assets” does not necessarily require a sale of assets. See,

e.qg., Kaiser Found. Health Plan of the Md-Atlantic States v.

Cary & More, P.C, 123 F. 3d 201, 207 (4th Gr. 1997) (applying

the “mere continuation” exception under Virginia |l aw and
considering a | ease of equi pnent and personnel fromthe
predecessor corporation to the successor corporation in assessing
whet her the transfer of assets between the two entities involved

adequat e consideration); Stounbos v. Kilimik, 988 F.2d 949, 961

14 I nstead, the record reveals that Stepp engaged in a
conpl ex series of transactions involving a web of conpanies (al
of which were solely owned and controlled by Stepp and/or ot her
menbers of his imediate famly) that resulted in the indirect
transfers of assets from Thoroughbred to Velocity. For exanple,
regardi ng the boat construction equi pnent, the record reveals
that Stepp purchased this equi pnent from Thoroughbred. Stepp
then | eased this equi pnent back to Thoroughbred for a short tine.
He then | eased the sane equi pnent to Vel ocity when Thoroughbred
ceased operations, and ultimately sold the equipnent to Velocity.
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(9th Gr. 1993) (applying the “nere continuation” exception under
Washi ngton | aw and recogni zing that liability under this
exception extends “to transfers other than strai ghtforward

pur chases” because hol ding ot herwi se would permt “unscrupul ous
busi nesspersons . . . to avoid successor liability and cheat
creditors nerely by changing the formof the transfer”); Florom

v. Elliot Mg., 867 F.2d 570, 574-75 (10th G r. 1989))

(interpreting Colorado | aw and recogni zi ng that the four
traditional exceptions to the rule against successor liability

apply when a “predecessor sells or otherwise transfers all its

assets to the successor”); State of New York v. N. Storonske

Cooperage Co., Inc., 174 B.R 366, 376 (Bankr. N. D.N. Y. 1994)

(interpreting New York |law, recogni zing that the four traditional
exceptions to the rule agai nst successor liability apply “so | ong

as there is some formof a ‘transfer’ of assets” and that “a
literal ‘purchase’ of assets is not required to establish

successor liability”); cf. NLRB v. Band-age, Inc., 534 F.2d 1, 5

(1st Gr. 1976) (explaining that “[t]he fact that the transfer

[ of assets] took the formof a | ease rather than an outright sale
is not of great significance” for purposes of determ ning
successor liability in the labor law context). Simlarly, the
fact that a transfer of assets involves an internediary rather
than a direct transfer from predecessor to successor does not
necessarily preclude application of the nere continuation

exception, particularly when the internediary is under the
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control of or otherwise tied to the principals in both the

predecessor and successor corporations. Ed Peters Jewelry, 124

F.3d at 269-70. Finally, the fact that the entirety of the
predecessor’s assets were not transferred to the successor does
not render the nere continuation exception inapplicable.® See,
e.qg., id. at 269.

In sum in considering whether a “transfer of assets” has
occurred, we do not think Florida courts would el evate form over
substance. Instead, we predict that the Florida Suprene Court

would follow the courts in Ed Peters Jewelry and Kai ser

Foundation and | ook to the true nature of the overall transaction
i n assessing whether a transfer of assets has occurred. See id.

at 270; accord Kai ser Foundation, 123 F.3d at 205. In the

i nstant case, both the district court’s factual findings and the
record support the existence of a transfer of assets between
Thor oughbred and Vel ocity. Accordingly, the district court did
not clearly err in concluding that Velocity is a nere

conti nuati on of Thoroughbred and thus holding that Velocity is

responsi ble for the obligations of Thoroughbred.®

15 It is inmportant to clarify that this court is not
suggesting that the nature of a transfer of assets, the
directness of that transfer, or the extent of the assets
transferred are not relevant factors in assessing the
applicability of the nmere continuation exception under Florida
law. We sinply conclude that a transfer of assets can be found
in the absence of a direct sale of all assets from predecessor to
successor.

16 Because we affirmthe district court’s finding that
Vel ocity is a nere continuation of Thoroughbred, we need not
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| V. Can Thoroughbred s waiver of personal jurisdiction be
inputed to Stepp and Velocity?

Whet her in personam jurisdiction can be exercised over a
defendant is a question of |aw subject to de novo review by this

court. Di ckson Marine, Inc. v. Panalpina, Inc., 179 F.3d 331,

335 (5th Gr. 1999). In a diversity suit, a federal court has
personal jurisdiction over a nonresident defendant to the sane
extent that a state court in that forum has such jurisdiction

Wlson v. Belin, 20 F.3d 644, 646 (5th Cr. 1994). Accordingly,

the district court can exercise personal jurisdiction over the
Defendants in the instant case only if the Defendants are subject
to personal jurisdiction in the Louisiana state courts.

Cenerally, this court conducts a two-prong analysis to
determne if a state court may exercise personal jurisdiction
over a nonresident defendant. “First, we determ ne whether the
| ong-arm statute of the forumstate confers personal jurisdiction
over the defendant. Second, we ask whether the exercise of such
jurisdiction by the forumstate is consistent with due process

under the United States Constitution.” J.R Stripling v. Jordan

Prod. Co., LLC 234 F.3d 863, 869 (5th Gr. 2000) (internal

citations and quotations omtted). However, because Louisiana' s
long armstatute is coextensive with the limts of due process,

“the sole inquiry into jurisdiction over a nonresident [under

eval uate whether Velocity mght also be responsible for the
obl i gations of Thoroughbred pursuant to the de facto nerger
theory of successor liability.
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Loui siana law] is a one-step analysis of the constitutional due

process requirenents.” PetroleumHelicopters, Inc. v. Avco

Corp., 834 F.2d 510, 514 (5th Gir. 1987).Y

The district court adopted Judge Parker’s finding that Stepp
and Velocity would not ordinarily be subject to personal
jurisdiction in Louisiana courts. However, the court found that
exercise of personal jurisdiction in the instant case was
nonet hel ess appropri ate because Thoroughbred s consent to
personal jurisdiction could be inputed to its alter ego (Stepp)
and its successor (Velocity). Wile the Defendants do not
di spute that Thoroughbred wai ved any objection to personal
jurisdiction by making a general answer to the Plaintiffs’
conplaints without raising personal jurisdiction as a defense,
t he Defendants contend that this waiver cannot be inputed to
Stepp or Velocity. They point out that both Stepp and Velocity
pl eaded | ack of personal jurisdiction in their first responsive
pl eadi ngs, and they maintain that Stepp and Velocity |ack the
requi site mninmumcontacts with the State of Louisiana to satisfy
the requirenents of due process. |In support of their contention

t hat personal jurisdiction cannot be “inputed” under these

17 The constitutional due process analysis for personal
jurisdiction inposes two requirenents. First, the defendant nust
have sufficient mninmmcontacts with the forumstate to conport
wth “traditional notions of fair play and substantial justice.”
See Int’'l Shoe Co. v. Washington, 326 U. S. 310, 316 (1945)
(quoting MIliken v. Meyer, 311 U S. 457, 463 (1940)). Second,
there nmust be reasonably adequate notice to afford the party an
opportunity to defend. See Burger King Corp. v. Rudzew cz, 471
U S. 462, 475 n.17 (1985).
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circunstances, the Defendants rely on | anguage in the Suprene

Court’s opinion in Rush v. Savchuck, 444 U S. 320, 332 (1980),

suggesting that, while “the parties’ relationships with each
other may be significant in evaluating their ties to the forum?”

the due process requirenents of International Shoe “nust be net

as to each defendant over whom a state court exercises
jurisdiction.”

Thi s | anguage in Rush, however, does not preclude us from
inmputing the jurisdictional contacts of a predecessor corporation
to its successor corporation or individual alter ego. As the
Plaintiffs correctly point out, federal courts have consistently
acknow edged that it is conpatible with due process for a court
to exercise personal jurisdiction over an individual or a
corporation that would not ordinarily be subject to persona
jurisdiction in that court when the individual or corporation is
an alter ego or successor of a corporation that would be subject

to personal jurisdiction in that court.?!® The theory underlying

18 See, e.qg., Howard v. Everex Systems, Inc., 228 F.3d
1057, 1069 n.17 (9th Cr. 2000) (“Although jurisdiction over a
subsidi ary does not automatically provide jurisdiction over a

parent . . . where the parent totally controls the actions of the
subsidiary so that the subsidiary is the nere alter ego of the
parent, jurisdiction is appropriate over the parent as well.”);

M nnesota Mning & Mg. Co. v. Eco Chemlnc., 757 F.2d 1256, 1265
(Fed. Cir. 1985) (finding that the exercise of persona
jurisdiction over a successor corporation with no ties to the
forum state was appropriate when the successor corporation was a
“mere continuation” of the predecessor corporation and exercise
of personal jurisdiction would have been appropriate over the
predecessor); Marine Mdland Bank, N.A v. Mller, 664 F.2d 899,
903 (2d Cr. 1981) (finding that the fiduciary shield doctrine,
whi ch prevents courts frominputing the jurisdictional contacts
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these cases is that, because the two corporations (or the

corporation and its individual alter ego) are the sane entity,

the jurisdictional contacts of one are the jurisdictional

contacts of the other for the purposes of the International Shoe

due process anal ysi s. See, e.qg., Lakota Grl Scout Council, 519

F.2d at 637 (explaining that “if the corporation is [the
i ndi vi dual defendant’s] alter ego, its contacts are his and due
process is satisfied”).

Only a few federal courts have specifically considered the
rel ated question whether a successor corporation is bound by its
predecessor corporation’s waiver of personal jurisdiction (or,
simlarly, whether an individual is bound by his or her corporate
alter ego’s waiver of personal jurisdiction). However, those
courts have uniformy found that it is consistent with due

process to inpute a corporation’s waiver of personal jurisdiction

of corporations to their stockholders, is inapplicable when the
corporation is a “nere shell” for the individual stockhol der);
Lakota Grl Scout Council, Inc. v. Havey Fund-Raising Mnt.

Inc., 519 F.2d 634, 637-38 (8th Cr. 1975) (finding that the

chi ef executive officer of a corporation was subject to in
personam jurisdiction based on the corporation’s activities in
the forumstate when the evidence indicated that the corporation
was nerely the alter ego of the chief executive officer); Huth v.
Hillsboro Ins. Mgnt., Inc., 72 F. Supp.2d 506, 510 (E. D. Pa.
1999) (holding that the acts of a predecessor corporation may be
attributed to its successor for purposes of determ ni ng whet her
jurisdiction over the successor is proper); Kinetic Instrunents,
Inc. v. Lares, 802 F. Supp. 976, 985 (S.D.N. Y. 1992) (“It is
clear that if a court has jurisdiction over a corporation, it may
obtain jurisdiction over a corporate officer or sharehol der by

di sregarding the corporate entity.”).
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to its successor (or its individual alter ego),?!® for the sane
reasons that inputation of jurisdictional contacts is
appropriate. As the Packer court explained, inputing a
corporation’s consent to personal jurisdiction to its individual
alter ego is consistent with the underlying rationale justifying
piercing of the corporate veil. 959 F. Supp. at 203. Wen a
corporation is deened the “alter ego” of an individual, then
those entities are considered to be one and the sane under the
law. “the corporation’s acts nust be deened to be [the
individual’s] owmn.” 1d. Accordingly, just as a corporation that
has previously submtted to the jurisdiction of a court cannot
subsequently object to that court’s exercise of jurisdiction on

due process grounds, see Fed. R Cv. P. 12(h), an individual

19 See, e.qg., Hale Propeller, L.L.C. v. Ryan Marine Prods.
PTY., LTD., 98 F. Supp. 2d 260, 264-65 (D. Conn. 2000),
aff'd, = F.3d __ (Fed. Gr. June 5, 2002) (table decision),
avai l able at 2002 W. 1218028, (acknow edging that an individual
coul d be bound by his corporate alter ego’ s waiver of personal
jurisdiction); Totalplan Corp. of Am v. Lure Canera, Ltd., 613
F. Supp. 451, 458 (WD.N. Y. 1985) (finding that a corporation’s
wai ver of personal jurisdiction could be inputed to its
shar ehol ders when piercing of the corporate veil was appropriate
because “it would be inapropos to allow the conpany effectively
to negate its waiver”); M-Jack Products, Inc. v. The Taylor
G oup, Inc., No. 96-C 7850, 1997 WL 441796, at *4 (N.D. II1I.
1997) (holding that a parent corporation’ s waiver of personal
jurisdiction could be inputed to its subsidiary if the subsidiary
could be shown to be only an alter ego of the parent); cf. Packer

v. TDI Systens, Inc., 959 F. Supp. 192, 202 (S.D.N. Y. 1997)
(holding that “[a] corporation’s consent to jurisdiction under a
forum sel ection clause can be applied to obtain jurisdiction over
an individual officer by disregarding the corporate entity under
the doctrine of piercing the corporate veil”).
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alter ego of a corporation that has wai ved personal jurisdiction
cannot subsequently attenpt to negate that waiver.

Simlarly, inputing a predecessor corporation’s waiver of
personal jurisdiction to its successor corporation when the
successor is a “nmere continuation” of the predecessor is also
consistent with the principles underlying this exception to the
general rule against successor liability. The prem se underlying
the “mere continuation” exception to the rul e agai nst successor
liability is that the successor corporation is, in fact, the sane

corporate entity as the predecessor corporation, sinply wearing a

“new hat.” Bud Antle, 758 F.2d at 1458; Azar, 648 So.2d at 154.
Under such circunstances, if the predecessor corporation has

al ready submtted to the jurisdiction of a court, it cannot
subsequent|ly object to that jurisdiction on due process grounds
sinply because it has put on its “new hat.” “Any other ruling
woul d al |l ow corporations to i muni ze thenselves [fromliability]

by formalistically changing their titles.” Duris v. Erato

Shipping, Inc., 684 F.2d 352, 356 (6th Cr. 1982).

Accordi ngly, we conclude that a successor corporation that
is deened to be a “nere continuation” of its predecessor
corporation can be bound by the predecessor corporation’s
vol untary subm ssion to the personal jurisdiction of a court.
Simlarly, an individual can be bound by a corporation’s
vol untary subm ssion to the personal jurisdiction of a court when

the corporate veil has been pierced and the corporation is deened
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to be the “alter ego” of that individual. Consequently, in the
i nstant case, because Thoroughbred, Stepp, and Velocity are

functionally the sane entity in the eyes of the law, jurisdiction

over that entity is appropriate after it has (wearing any one of
its “hats”) voluntarily submtted to the personal jurisdiction of
the court by nmaking a general appearance.?

V. Did the district court calculate the correct redhibition
remedy under Loui siana | aw?

Both parties agree that Louisiana law is applicable to the
Plaintiffs’ redhibition claim Redhibition is an avoi dance of
sal e on account of a defect in the manufacture or design of a
thing sold “which renders it either absolutely useless, or its
use so inconvenient and inperfect, that it nust be supposed that
t he buyer woul d not have purchased it, had he known of the vice.”

La. Civ. Code Ann. art. 2520 (West 1973).2%' Typically, the

20 Accordingly, contrary to the Defendants’ suggestion, we
need not conduct a due process inquiry into the district court’s
exercise of jurisdiction over Thoroughbred, Velocity, or Stepp
(or instruct the district court to do so on renmand). The fact
t hat Thoroughbred, Velocity, and Stepp may not have had the
requi site “mnimum contacts” with Louisiana to support exercise
of personal jurisdiction by Louisiana courts (or federal courts
sitting in Louisiana) is irrelevant in the instant case.

Personal jurisdiction is an individual right that is subject to
wai ver. See Ins. Corp. of Ireland, LTD v. Conpagni e des Bauxites
de Guinee, 456 U. S. 694, 704 (1982). Once that right is waived,
a party that has voluntarily submtted to the jurisdiction of a
court cannot subsequently object to that court’s exercise of
jurisdiction on due process grounds.

21 The sections of the Louisiana Civil Code governing
sal es were anended in 1993. See 1993 La. Sess. Law Serv. 841 § 1
(West). These anendnents becane effective on January 1, 1995.
See 1d. Because the boat at issue in the instant case was
purchased in 1993, the lawin effect at that tinme governs and al
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remedy contenplated in a redhibitory action under Louisiana | aw
is full recission of the sale. Recission “requires the seller to
return the purchase price and the buyer to return the thing
purchased, thus placing the parties in the positions they held

before the sale.” Lindy Invs., LP v. Shakertown Corp., 209 F.3d

802, 806 (5th Cr. 2000) (citing Capitol Gty Leasing Corp. V.

HIll, 404 So.2d 935, 939 (La. 1981)). However, when a
redhi bitory defect nerely dimnishes the product’s val ue or
utility rather than rendering the product totally unfit for its

i ntended use, “a party can recover quanti mnoris damages for a

reduction in the purchase price without having to return the
defective product.” 1d.
The trial court “has discretion to award either rescission

or quanti mnoris in a successful redhibitory action, but cannot

award both.” [d. (internal citations and quotations omtted).
When a trial court awards recission, the appropriate neasure of
damages is restoration of the purchase price, plus reinbursenent
of reasonabl e expenses occasi oned by the sal e and expenses
incurred in the preservation of the item see, e.q., La. Cv.

Code Ann. art. 2531 (West 1973); Poché v. Bayliner Marine Corp.

93-721 (La. App. 5 Gir. 2/9/94), 632 So.2d 1170, 1174),2 ninus

references herein will use the | anguage of the articles prior to
revision. See Fly v. All-Star Ford Lincoln Mercury, Inc., 95
1216 (La. App. 1 Cr. 8/21/96), 690 So.2d 759, 761 n. 2.

22 In addition to restitution of the purchase price and
repaynent of expenses (including reasonable attorney fees), a bad
faith seller is also answerable for other danmages. See La. G v.
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any appropriate discount for the value the buyer received from
use of the item see La. Cv. Code Ann. art. 2531 (West 1973);

Al exander v. Boroughs, 359 So.2d 607, 610 (La. 1978).2  See

also Lindy Invs., 209 F.3d at 809. Wen a trial court nmakes a

gquanti mnoris award, the appropriate neasure of damages is the

di fference between the actual selling price and the price that a
reasonabl e buyer and seller would have agreed upon if they had
both known of the defects. See Fly, 690 So.2d at 763. Factors

to consider in making a quanti mnoris award include “the nunber

of defects, the frequency and length of attenpted repairs of the
defects, the inconvenience associated with the repairs, the
actual damage, if any, caused by the defects, the actual cost of
repairs and the curtailed use of the thing due to its defects.”

Id.; accord Robert v. Bayou Bernard Marine, Inc., 514 So.2d 540,

546-47 (La. Ct. App. 1987).

Code Ann. art. 2545 (West 1973). These damages can incl ude, for
exanpl e, non-pecuni ary damages for nental anguish, aggravation
and i nconveni ence. See Kent v. Cobb, 35-663 (La. App. 2 Cr.
3/8/02), 811 So.2d 1206, 1215.

23 See Al exander v. Boroughs, 359 So.2d 607, 610 (La.
1978) (holding that “credit for a purchaser’s use of a product
may be proper in certain instances, even in favor of a bad faith
seller,” but clarifying that “[c]onpensation for the buyer’s use
. . . ought not be granted automatically by the courts; even the
val ue of an extensive use nmay be overridden by great
i nconveni ences incurred because of the defective nature of the
thing and constant interruptions in service caused by the
seller's attenpts to repair”).
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The parties dispute whether the district court cal cul ated
the appropriate neasure of damages in the instant case. |ndeed,
the parties apparently disagree as to the type of award

(recission or quanti mnoris) that the district court was

attenpting to nmake. The Defendants contend that the district
court was attenpting to award a recission and that the court thus
erred in failing to instruct the Plaintiffs to return the boat to
the Defendants. The Plaintiffs argue in response that the

district court was actually attenpting to award quanti mnoris

damages (i.e., a reduction in the purchase price); thus the
district court correctly determned that the Plaintiffs were not
required to return the boat to the Defendants.

The district court’s factual findings and concl usions of |aw
reveal that the court awarded the Plaintiffs “the market val ue of
the boat before the accident, |ess salvage value, if any.” The
district court apparently relied upon cases addressing the
measure of damages for destruction of an autonobile or boat by a

third party tortfeasor, including Phelps v. Wite, 645 So.2d 698

(La. App. 3 Cr. 1994), and Colenman v. Victor, 326 So.2d 344 (La.

1976), in calculating this redhibition award. This
conceptual i zation of the damage award ignores the unique nature
of a redhibition claim

Redhi bition is an avoi dance of sale. Accordingly, the goa

of the renmedy is to return the injured party to the position he

or she was in before the sale occurred, not to the position he or
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she was in before his or her injury, as in a tort renedy. See

Lindy Invs., 209 F.3d at 806. These distinct inquiries wll not

necessarily produce the sane neasure of damages. For exanple, it
appears in the instant case that the district court included the
val ue of the Patins’ inprovenents to the boat, as well as any
post -sal e appreci ation or depreciation in the value of the boat,
in calculating the “market value” of the boat. However,

i nprovenents nmade by the buyer to a purchased item and post-sale
fluctuations in the market value of that itemare not necessarily
relevant in calculating a danage award pursuant to a redhibition
claim as that award is designed to rescind the sale and

accordingly revol ves around the purchase price of the boat.

Wiile it appears that the Plaintiffs are correct that the
district court was actually attenpting to award sone form of

guanti mnoris-type danages in the instant case rather than a

conplete recission of sale, the reasoning expressed by the
district court inits conclusions of |aw indicate that the court

nmost likely erred in its calculation of the quanti mnoris award.

Because the district court’s factual findings do not enable this
court to determ ne what the correct award should be, a remand to
the district court is necessary to recal culate the appropriate
awar d.
VI. Concl usi ons
For the foregoing reasons, we AFFIRM the judgnent of the

district court in all respects excepting that portion of the
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j udgnent awar di ng damages based on the redhibition claim(i.e.,
awar di ng damages to George Patin agai nst Thoroughbred and
awar di ng damages to the LFBIC agai nst Thoroughbred, Velocity, and
Stepp). We VACATE the portion of the district court’s judgnment
awar di ng damages based on the redhibition claimand REMAND to the
district court for recal culation of damages consistent with this

opi nion. Costs shall be borne by Appellants.
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