UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-30673
Summary Cal endar

GEORG A M WOODS,

Plaintiff - Appellant
VERSUS
DELTA BEVERAGE GROUP, I NC., doing
busi ness as Delta Beverage Conpany,

Def endant - Appell ee

Appeal fromthe United States District Court
For the Western District of Louisiana

Decenber 11, 2001

Bef ore DeMOSS, PARKER, and DENNI'S, G rcuit Judges.
PER CURI AM

The Plaintiff, Georgia M Wods (“Wods”), asserts clains for
sexual harassnent in violation of Title VIl and Louisiana | aw and
constructive discharge. The issue on appeal is whether Wods’
failure to notify the Defendant Delta Beverage Conpany (“Delta
Beverage”) about ongoi ng harassnent after the July 7, 1998 neeting

prevents her fromsurviving sunmary judgnent on her hostil e working



environnent claim We conclude that the hostile working
envi ronnent cl ai mdoes not survive sunmary judgnent because Wods
did not followthe established conpany procedure for renedyi ng her
conpl ai nts.
| . FACTS AND PROCEDURAL HI STORY

Wods began working as a part-tinme tel ephone sales clerk for
Delta Beverage on June 18, 1998. She started as a tenporary
enpl oyee working through a tenporary enploynent agency. Delta
Beverage hired her as a Delta Beverage enpl oyee a few weeks | ater.
Wods quit working for Delta Beverage on July 22, 1998.

Wods al | eged t hat she was sexual | y harassed by a co-enpl oyee,
Gary Eddy, on a daily basis during the course of her enploynent at
Delta Beverage. She contends that, on a daily basis, Eddy rubbed
her shoul ders and neck. She also contends that Eddy touched her
hair on one occasion, held her hand on one occasion, Kkissed her
hand on one occasion, and touched her blouse on one occasion.
Wods al so contends that Eddy tel ephoned her hone six to eight
times. However, she did not answer any of these calls.!?

On July 6, Wods infornmed another enployee, N cy Gordon
(“Gordon”), that she was bei ng harassed by Eddy and coul d not put
up with Eddy putting his hands on her anynore. At first, Gordon

informed her that she did not know what to do because her

! Wods clains that the phone calls were from Eddy because a
Del ta Beverage phone nunber showed up on her caller ID
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supervisor, Geg Barrett, was on vacation. However, later that
day, Gordon asked Wwods to cone into work the next day for a
nmeeti ng about the subject.

On July 7, Eric Sherer and Bobby Smth, Delta Beverage
di strict managers, investigated Wods’ conpl ai nts concerni ng Eddy’ s
behavior. Scherer and Smth net separately with Wods and Eddy.
They i nfornmed Eddy that his conduct was inappropriate and that his
actions would be noted in his enploynent file. They also warned
him that further simlar behavior would lead to disciplinary
action, including termnation. They told Wods that she should
notify themimediately if Eddy engaged in further inappropriate
behavi or.

On July 8, Wods worked with Eddy all day long. At the end of
t he day, one of the district managers call ed Whods. He asked her if
she was confortable with the way the situation had been handl ed,
and, if she had experienced further problens wth Eddy. She
informed himthat she had not had any problens with Eddy on that
day.

Wods worked at Delta Beverage for two nore weeks. Duri ng
this tinme period, Wods contends that Eddy continued his unwel cone
t ouchi ng. However, Wods did not report the touching to Smth
Scherer, or anyone else at Delta Beverage. On July 23, Wods did
not report to work. Gordon called to inquire why. Wods inforned

Gordon that she was not feeling well.



Wods m ssed several nore days of work. Delta Beverage
attenpted to contact her several tines to find out why. She never
returned their calls, and never showed up for work again.

On June 19, 2000, Wods filed suit against Delta Beverage in
a Western District of Louisiana federal court. The conpl ai nt
asserted hostil e work environnent and constructive di scharge cl ai ns
based upon Eddy’s conduct. On May 31, 2001, the district court
granted Delta Beverage’'s notion for summary judgnent on all cl ains.
The district court concurrently entered final judgnent for Delta
Beverage. Wods subsequently filed a tinely notice of appeal.

1. JURI SDI CTI ON

Wods appeals from the district court’s final judgnent
dismssing with prejudice all of her clains. Thus, we have
jurisdiction under 28 U.S.C. § 1291.

[11. STANDARD OF REVI EW

W review a district court’s decision to grant sumary
j udgnent de novo, applying the sanme standards as the district
court. Wal ker v. Thonpson, 214 F.3d 615, 624 (5th Cr. 2000).
Summary judgnent i s proper when there is no genuine i ssue as to any
material fact and that the noving party is entitled to judgnent as
a mtter of law. See Fed. R Cv. P. 56(c). Evidence is viewed in
the light nost favorable to the nonnoving party and all reasonabl e
inferences are drawn in its favor. Reeves v. Sanderson Pl unbing

Products, Inc., 530 U S. 133, 150 (2000).



V. DI SCUSSI ON
A Hostil e Worki ng Environnent

A plaintiff may establish a Title VII violation by proving
that sex discrimnation has created a hostile or abusive working
environnent. Meritor Savings Bank, FSB v. Vinson, 477 U S. 57, 66
(1986). In order to establish a hostile working environnent claim
a plaintiff nmust prove five elenents: (1) the enpl oyee belonged to
a protected class; (2) the enpl oyee was subj ect to unwel cone sexual
harassnent; (3) the harassnent was based on sex; (4) the harassnent
affected a “term condition, or privilege” of enploynent; and (5)
t he enpl oyer knew or shoul d have known of the harassnent and fail ed
to take pronpt renedi al action.? Shepherd v. Conptroller of Public
Accounts of the State of Texas, 168 F.3d 871, 873 (5th Gr. 1999).

In the instant case, Wods has satisfied the first three
el enent s. Therefore, only two issues need be addressed: (1)
whet her Whods has rai sed a genui ne i ssue of material fact that the

al | eged harassnent was severe or pervasive enough to alter a “term

21n Wwatts v. Kroger Co., 170 F.3d 505, 509 (5th Cr. 1999),
we drew a distinction between cases in which an enpl oyee asserts a
Title VII sexual harassnent claimalleging that a supervisor with
i mredi ate (or successively higher) authority harassed her and cases
in which the harasser is a co-worker. |In the fornmer situation, the
enpl oyee need only satisfy the first four elenents of the
aforenentioned test. Id. In the latter situation, we made clear
that the enpl oyee nust satisfy all five elenents. |d. at 509, n.3.
Here, it is undisputed that Eddy was a route settlenment clerk with
no supervisory authority over Wods. | ndeed, Appellant’s brief
repeatedly refers to Eddy as nerely a co-worker. Therefore, Wods
must satisfy all five el enents.



condition, or privilege” of her enploynent; and (2) whether Wods
has raised a genuine issue of material fact that Delta Beverage
failed to take pronpt renedial action.

1. Di d Eddy’ s harassnent affect a “term condition, or privilege”
of Wbods’ enpl oynent ?

In order to be actionabl e, Eddy’s harassnent nust have created
an environnent that a reasonable person would find hostile or
abusi ve. Whether a reasonabl e person would find the environnent to
be hostile or abusive should be evaluated by I|ooking at the
totality of the circunstances. This includes the frequency of the
discrimnatory conduct, its severity, whether it is physically
threatening or humliating, or a nere offensive utterance; and
whether it unreasonably interferes wth an enployee’s work
performance. Harris v. Forklift Systenms, Inc., 510 U S. 17, 21-22
(1993).

The district court determ ned that a reasonabl e person would
not have found Eddy’s actions to be either hostile or abusive for
two reasons. First, the court noted that Wods was only subjected
to unwel cone touching for a few mnutes each day. Second, the
court found that Wods had failed to address how or if her work
performance was affected by Eddy’s rovi ng hands.

Whet her the conplained of conduct qualifies as severe or
pervasi ve under our hostile working environnent jurisprudence is a
cl ose question. Because the district court’s decision can be

uphel d based upon the pronpt renedial action el enent, we need not



rul e on whet her a reasonabl e wonan coul d deem Eddy’ s conduct to be
severe enough to alter the terns or conditions of her enploynent.
However, we will assune arguendo that Wods has rai sed a fact issue
on the fourth el enent.

2. Pronpt Renedi al Action

Whods admits that she first reported Eddy’ s actions to conpany
personnel on July 6. The next day a neeting took place to address
the alleged harassnent. Delta Beverage told Eddy to stop his
conduct or face further disciplinary action, includingtermnation.
Delta Beverage told Wods to inform Smth or Scherer if further
unwel cone touching occurred. Wods adnmits that she never inforned
them of any further problens wth Eddy.

Because we view the facts in the light nost favorable to
Wods, we assune that Eddy continued to harass Wods after the July
7 neeting. Even so, Delta Beverage cannot be held l|iable for
conduct of which it had no know edge. Wods had the obligation to
report the alleged harassnent to Delta Beverage as she had been

i nstruct ed. Her failure to do so is fatal to her case.?®

® In Title VIl sexual harassnent cases where the alleged
harasser is a supervisor, an enployer may assert the follow ng
affirmati ve defense: (1) the enpl oyer exercised reasonable care to
prevent and correct pronptly any sexually harassi ng behavior, and
(2) the enployee unreasonably failed to take advantage of any
preventative or corrective opportunities provided by the enpl oyer
or to avoid harmotherwise. Burlington Ind. v. Ellerth, 524 U S.
742, 765 (1998). As nentioned previously, this is not a supervisor
liability case. However, the second prong of the affirmative
defense is instructive to our “co-worker” liability case. To avoid
further harm after July 7, Wods needed to reasonably take
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Wods bases her contention that Delta Beverage failed to take
pronpt renedial action on two factors. First, she clains that
Gordon told her that Gordon and anot her fenale enpl oyee had been
been subj ect to i nappropriate behavi or by Eddy. Wods clains this
denonstrates that Delta Beverage had prior know edge of Eddy’s
proclivities toward unwel cone touchi ng.

Even if Gordon’s statenents could be deened adm ssible
evidence and accepted as true, her argunent fails. It is
undi sputed that Eddy’'s harassnent always occurred in private.
Moreover, there is no evidence to suggest that any enployee
reported any Eddy harassnent to Delta Beverage prior to Wods’ July
6 report. Therefore, there is no basis for a finding that Delta
Beverage had know edge of Eddy’'s proclivity towards unwel cone
touching prior to July 6.

Second, Wods contends that Delta Beverage should be |iable
because the actions the conpany t ook agai nst Eddy on July 7 di d not
stop the harassnent. This argunent is also wthout nerit. On July
7, Delta Beverage was not legally obligated to fire Eddy or
separate him from work interaction wth Wods. See Mdta v.
Uni versity of Texas Houston Health Science Center, 261 F.3d 512,
525 (noting that an enpl oyer need not use the nobst serious sanction

avai |l abl e to puni sh a sexual harassnent offender). Delta Beverage

advant age of the corrective opportunities provi ded by her enpl oyer.
Wods cannot have expected Delta Beverage to sol ve her probl emwhen
it had no know edge that she continued to suffer harassnent.
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t ook pronpt renedi al action because (1) district managers tol d Eddy
to stop the unwel cone touching and informed himthat failure to do
so would result in further discipline, including term nation; (2)
on July 8, a manager asked Wods whet her the harassnent had st opped
and was told there were “no problenms on that day”; and (3)
supervisors told Wods to informthem of any further harassnent.*

O course, there is a point at which an enployer will be
liable for failing to end harassnent notwithstanding their
adnonitions to the enpl oyee to report further harassnent to conpany
supervi sors. For exanple, assune that Wods had infornmed Delta
Beverage after July 7 that Eddy was continuing to harass her.
Assune further that Delta Beverage responded by sinply giving Eddy
anot her verbal warning and telling Wods to i nformthe supervisors
if the harassnent continues. At that point, Wods m ght have an
obj ective basis for concluding that further reports of harassnent
would be futile. Under this hypothetical scenario, Delta
Beverage’s contention that Wods should be required to agai n i nform
the conpany that Eddy was harassing her would be | ess persuasive
because it would seem as though the conpany did not really intend
to stop the harassnent. Stated another way, once it becones

obj ectively obvious that the enployer has no real intention of

* Whet her Wbods received a copy of Delta Beverage's sexual
harassnent policy is irrel evant because Wods had actual know edge
of what she should do if Eddy engaged in further inappropriate

t ouchi ng.



st oppi ng t he harassnent, the harassed enpl oyee i s not obliged to go
through the wasted notion of reporting the harassnent. Cearly,
however, that was not the situation in the case at bar.

In short, Delta Beverage took reasonable steps on July 7 to
correct the harassnent. Wods had an obligation to give the
conpany anot her opportunity to renmedy the problem before deciding
that she could not work there anynore. Therefore, Wods has not
rai sed a genui ne fact issue on the pronpt renedi al action el enent.
B. CONSTRUCTI VE DI SCHARGE

To prove a constructive discharge, Wods nust show that a
“reasonabl e person in [her] shoes would have felt conpelled to
resign.” Faruki v. Parsons, S.I.P., Inc., 123 F. 3d 315, 319 (5th
Cr. 1997). Moreover, to be actionable, Wods nust denonstrate a
“greater severity or pervasiveness of harassnent than the m ni mum
required to prove a hostile work environnment claim” Benningfield
v. Gty of Houston, 157 F.3d 369, 378 (5th Gr. 1998).

As a matter of law, the type of harassnent experienced by
Wods does not satisfy this higher standard. A reasonabl e woman
experiencing the type of harassnent conpl ai ned of by Wods would
not have felt conpelled to resign. A reasonable woman woul d have
felt conpelled to report Eddy’s alleged post-July 7 harassnent to
her supervisors. Therefore, we find that the district court did
not err in granting summary judgnent on Wods constructive

di scharge cl aim
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V. CONCLUSI ON

Wods has not raised a genuine issue of fact on the pronpt
remedial action elenent. Therefore, her hostile working
envi ronnent clai munder both Title VIl and Loui siana statutory | aw
fails as a matter of law. The constructive discharge claim al so
fails as a matter of law. Therefore, the district court’s judgnent

i s AFFI RMVED.
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