REVI SED AUGUST 1, 2002

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-30378

DAVI D DREW CLI FFORD,

Pl ai ntiff-Appellant,

VERSUS

RON G BBS, Etc., Et A .,
Def endant s,
JACK STRAIN, in his official and private capacity;
CREG LONG NO, Captain, Assistant Warden, Director of
Inmate Affairs; JEFFREY MAYO, Deputy; H LERY MAYO, Deputy,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

July 10, 2002

Before JOLLY, SM TH, and DeM3SS, Circuit Judges.
DeMOSS, Circuit Judge:

. BACKGROUND

In April 1998, David Drew difford, a federal prisoner, filed



a 8§ 1983 action against three federal marshals and agai nst Sai nt
Tanmmany Parish officials alleging, anong other things, that the
defendants failed to protect him from another prisoner, Janes
Brown, during his pre-trial confinenent at Saint Tammany Parish
Jail in early 1998.1 Cifford sought declaratory relief and
conpensatory and punitive danages. He alleged in his conplaint
that he had not filed an adm ni strative grievance because no reli ef
could be provided. The district court dismssed Cifford s
conplaint as legally frivolous and for failure to state a claim
under 28 U . S.C. 8§ 1915(e)(2).

On Decenber 10, 1999, this Court granted Cifford s notion to
proceed in forma pauperis on appeal, and vacated and renmanded for
“further factual developnent” on Cdifford s failure-to-protect
claiminsofar as it related to the state defendants. W affirned
t he dism ssal of his other clains.

On remand, the district court appointed Cifford an attorney,
who noved to anmend his conplaint. The anmended conpl aint restated
the failure-to-protect claim and added a negligence claim The
defendants filed a notion to dismss, arguing that the court | acked
subject-matter jurisdiction over several supervisory defendants,
that there was insufficient process and service of process, and

that difford had failed to exhaust adm nistrative renedies

! Cifford was transferred from Sai nt Tammany Parish Jail to
a federal prison in June 1998.



available to himat Saint Tanmany Parish Jail.

Fol |l om ng oral argunent, the magi strate judge concl uded that
t he def endants’ subject-matter jurisdictionargunent was neritless,
and that their insufficiency of service of process argunent was
moot. However, it recomended granting the defendants’ notion to
dismss for insufficiency of process against all fictitious naned
defendants, and for failure to exhaust admnistrative renedies
agai nst the other defendants. The magistrate al so nade severa
findings and conclusions: (1) insofar as difford was attenpting
to state an Ei ghth Amendnent cl ai magai nst the defendants, the | aw
of -the-case doctrine barred the defendants’ contention that
Clifford had failed to state a claim upon which relief my be
granted; (2) difford acknow edged his failure to conply with 42
US C 8 1997e(a)’s adm nistrative exhaustion requirenment w thout
denonstrating that the dismssal of his clains would cause any
injustice or render judicial relief wunavailable; and (3) any
“Inequities” caused by dismssal, such as difford s inability to
conply within applicable [imtations periods, were “solely of his
own nmaki ng.”

Clifford filed objections to the magistrate judge's report.
He argued that he was no | onger able to exhaust renedi es at Sai nt
Tanmmany Parish Jail because he had not been confined there since
May 1998, and that exhaustion was thus futile. He also asserted

that he was not required to exhaust available admnistrative



remedi es because his claim was not an action with respect to
“prison conditions,” and thus it was outside the scope of
8§ 1997e(a). Finally, he contended that dismssal would be
i npractical and inequitable.

The district court adopted the nmagistrate judge's
recomendation and dismssed Cifford s failure-to-protect claim
“W thout prejudice for failure to exhaust adm nistrative renedi es.”

Cifford appeal s here.

1. EXHAUSTI ON OF REMEDI ES UNDER 42 U.S.C. 8§ 1997e(a)

Section 1997e(a), as anended by the Prison Litigation Reform
Act (PLRA), provides that “[n]o action shall be brought wth
respect to prison conditions under section 1983 . . . . by a
prisoner confined in any jail, prison, or other correctional
facility until such admnistrative renedies as are avail able are
exhausted.” Aifford had argued that 8 1997e(a) did not apply to
his failure-to-protect claim because the claim did not concern
“prison conditions.” However, since Cifford brought his claim
the Suprene Court decided Porter v. Nussle, which held that “the
PLRA' s exhaustion requirenent applies to all inmate suits about
prison life, whether they involve general «circunstances or
particul ar epi sodes, and whether they allege excessive force or
sone other wong.” 122 S. C. 983, 992 (2002). Porter squarely

precludes Cifford s contention that his failure-to-protect claim



is outside 8 1997e(a)’s scope.

Clifford nonetheless argues that the district court’s
di sm ssal of his failure-to-protect clai mwas erroneous because its
action is barred by the | aw of-the case doctrine. He begi ns by
noting that, in February 1999, the magistrate judge's “primry”
rational e for recomrendi ng di sm ssal of his § 1983 conpl ai nt, which
was adopted by the district court, was that he had failed to
exhaust admnistrative renmedies. He then states that this Court
reversed the district court’s decision “wthout explicitly
addr essi ng t he exhaustion of adm nistrative renedi es argunent.” He
contends that this Court’s remand for further factual devel opnent,
w t hout reference to t he adm ni strative-renedi es i ssue,
“necessarily inplies” that this Court “did not intend the actionto
be di sm ssed under [the failure-to-exhaust] rationale.”

The | aw of -t he-case doctrine “expresses the practice of courts
generally to refuse to reopen what has been decided.” United
States v. Lawence, 179 F.3d 343, 351 (5th Cr. 1999). “[When a
court decides upon a rule of law, that decision should continue to
govern the sane issues in subsequent stages in the sane case.”
Christianson v. Colt Indus. Operating Corp., 486 U S. 800, 816
(1988). However, “unlike res judicata, the law of the case
doctrine applies only to issues that were actually deci ded, rather
than all questions in the case that m ght have been deci ded, but

were not.” Al pha/Onega Ins. Servs., Inc. v. Prudential Ins. Co. of



Amrer., 272 F.3d 276, 279 (5th Gr. 2001).

The rel evant portion of our prior opinioninthis case stated:

The district court’s dismssal as frivolous of
Clifford s failure-to-protect claim against the
state defendants, however, was premature and thus
an abuse of discretion. To establish a failure-to-
protect claim an inmate nust show that he was
“i ncarcerated under conditions posing a substanti al
ri sk of serious harmand that prison officials were
del i berately i ndi fferent to hi s need for
protection.”

Wen the jail officials sinmultaneously
released difford and fellow inmate Janmes Brown
froml| ockdown for the second tinme, the two inmates
had been in three fights, Brown had attacked
Cifford imediately wupon their release from
| ockdown the first tinme, and Aifford had all egedly
informed Deputy Mayo that he was afraid of nore
trouble. No neasures were allegedly taken to abate
the risk that Brown would again attack difford
upon their second sinmultaneous release from
| ockdown. Accepting Cdifford s pleaded facts as
true, his conplaint has an arguable basis in both
law and fact for both elenents of an Ei ghth
Amendnent cl ai m

Cifford s motion for |IFP is therefore
GRANTED. . . . The district court’s dism ssal of
Clifford s failure-to-protect claimas it relates
to the state defendants is vacated and remanded f or
further factual devel opnent.
Cifford v. G bbs, No. 99-30302, slip op. at 2-3 (5th Cr. Dec. 10,
1999) (citations omtted). Cearly, despite Cifford s argunent,
our prior opinion did not consider, either explicitly or
inplicitly, whether he had failed to exhaust his admnistrative

remedies. Rather, we only considered the District Court’s previous

conclusion that Cifford' s claimwas frivolous. Accordingly, the



District Court’s conclusion here that Cifford failed to exhaust
his adm nistrative renedies is not barred by the | aw of-the-case
doctrine.?

Because Cifford's claimis within the scope of 8§ 1997e(a),
see Porter, 122 S. Ct. at 992, and because he failed to exhaust his
adm nistrative renmedies, see 42 U S C 8§ 1997e(a), the district
court’s dismssal of difford s claim here was proper unless
Clifford establishes sonme other valid basis for failing to conply
with 8 1997e(a). Cting McCarthy v. Madigan, Aifford asserts that
exhaustion is not required when it woul d cause “undue prejudice to
subsequent assertion of a court action.” 503 U. S. 140, 146-47
(1992).

In McCarthy, the Suprene Court discussed a prior version of §
1997e, which it characterized as a statute “inpos[ing] a limted
exhaustion requirenent for [§ 1983] clainfs] brought by a state
prisoner . . . provided that the wunderlying state prison
adm ni strative renmedy neets specified standards.” 503 U. S. at 150.
Because the plaintiff in McCarthy was a federal, rather than state,

prisoner, the Court recognized that 8 1997e did not apply. Thus,

2 Further, even if we had previously decided that difford' s
claimfell outside the scope of 8§ 1997e(a)’s adm nistrative renmedy
exhaustion requirenent, the Suprenme Court’s intervening decisionin

Porter v. Nussle would justify a different holding here. See
Goodwin  v. Johnson, 224 F.3d 450, 457-58 (5th G r. 2000)
(explaining that we will depart fromthe | aw of -t he-case doctrine

when “control ling authority has since made a contrary deci sion of
the |l aw applicable to such issues”).
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to determ ne whether the plaintiff prisoner could proceed wth his
suit, the Court |ooked to the general adm nistrative exhaustion
requi renent and explained three “broad exceptions” to its
appl i cation: (1) when requiring exhaustion of admnistrative
remedi es “may occasi on undue prejudice to subsequent assertion of
a court action;” (2) when the admnistrative renedy my be
i nadequat e “because of sone doubt as to whether the agency was
enpowered to grant effective relief;” and (3) when the
adm nistrative body is shown to be biased. 530 U S. at 146-48.
Clifford urges us to apply MCarthy's “undue prejudice”
exception to relieve him of his duty to exhaust admnistrative
remedi es. However, the anmendnents to 8§ 1997e(a) since McCarthy was
deci ded cast doubt on the continued validity of any of these
exceptions in cases covered by §8 1997e(a). In MCarthy, the Court
recogni zed that the prior version of 8§ 1997e contained a “limted”
exhaustion requirenent that courts had “anple discretion” to

forgo.® MCarthy, 503 U S. at 149-50. In contrast, the current
version at issue here provides no such discretion—exhaustion is

mandatory. See 42 U.S.C. 8§ 1997e(a) (“No action shall be brought

until such adm nistrative renedies as are available are

3 This prior version provided that, “if the court believes
that such a requirenent would be appropriate and in the interests
of justice, [the court may] continue such case for a period of not
to exceed 180 days in order to require exhaustion of such plain,
speedy, and effective adm nistrative renedies as are available.”
42 U.S.C. § 1997e(a) (amended by PLRA of 1995).

8



exhausted.”).

Moreover, to the extent that the McCarthy exceptions had any
application in 8 1997e cases prior to its 1995 amendnent, the
Suprenme Court’s interpretation of § 1997e’s new | anguage in Booth
v. Churner and Porter v. Nessl e unanbi guously forecloses
application of such exceptions under the current statutory schene.
See Booth, 121 S. C. at 741 n.6 (adnonishing that, wunder the
anmended version of § 1997e, an inmate nust exhaust adm nistrative
remedies “regardless of the relief offered through admnistrative
procedures”); Porter, 122 S.Ct. at 988 (“Once within the discretion
of the district court, exhaustion in cases covered by 8§ 1997e(a) is
now mandatory.”) Accordingly, we decline to apply MCarthy’s

“undue prejudi ce” exception.

I11. EQU TABLE TOLLI NG

The applicable limtations period for clains brought under 42
US C 8 1983 is governed by state law. Owens v. Okure, 488 U. S
235, 249-50 (1989). Accordingly, Louisiana’ s one-year statute of
limtations period for personal-injury actions applies to
Cifford s claim See Jacobsen v. Gsborne, 133 F.3d 315, 319 (5th
Cir. 1998). Because the assault at issue here occurred in early
April of 1998, the district court’s dismssal of Cifford s clains
W t hout prejudice actually operates as a dism ssal with prejudice

because Clifford is barred fromreturning to federal court after
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exhausting his renedi es because limtations has already run. See
Hatchet v. Nettles, 201 F.3d 651, 652-53 (5th G r. 2000).
Recogni zing this, Cifford urges us to apply equitable tolling to
prevent his claimfrom becom ng forever precluded. See Underwood
v. Wlson, 151 F.3d 292, 294-95 (5th G r. 1998) (recognizing that
8§ 1997e’s exhaustion requirenent is not jurisdictional and may be
subject to certain defenses such as waiver, estoppel or equitable
tolling).

In a factually simlar case, we previously granted the
equitable relief difford requests here. In Wight wv.
Hol i ngworth, a prisoner brought a § 1983 action against a prison
nurse alleging deliberate indifference to his nedical needs. 260
F.3d 357, 358 (5th Cr. 2001). Rel yi ng on Booth, we held that
di sm ssal without prejudice for failure to exhaust admnistrative
remedi es was proper. 1d. However, because |imtations had al ready
run on the defendant’s claim he wurged us to equitably toll
limtations during the pendency of his federal § 1983 action and
any additional state admnistrative proceedings. |d. at 359. W
held this renmedy to be appropriate. |d.

W conclude equitable tolling in this case is |ikew se
appropriate. Accordingly, we grant Collin’ s request to equitably
toll limtations on his 8 1983 action during the pendency of this

action and during any additional state adm nistrative proceedi ngs.
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V.  CONCLUSI ON

In sum we hold that difford s suit is an action “brought
Wth respect to prison conditions.” Thus, it is subject to
8§ 1997e(a)’ s adm ni strative exhaustion requirenents, and,
therefore, the district court’s dismssal of his suit wthout
prejudi ce was proper. W also hold that limtations on his
action should be equitably tolled during the pendency of this
suit and any state adm ni strative proceedi ng.

For the foregoing reasons, the judgnent of the district

court is AFFI RVED as MODI FI ED
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